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In the District Court of the United States, South-
em District of California, Northern Division

No. 1048-ND

FLORENCE LOWE BARNES,

vs.

HORACE DOBBINS,

Plaintiff,

Defendant.

PETITION FOR REMOVAL OP CIVIL AC-
TION PROM THE SUPERIOR COURT OP
THE STATE OF CALIFORNIA, IN AND
FOR THE COUNTY OF KERN, TO THE
DISTRICT COURT OP THE UNITED
STATES, SOUTHERN DISTRICT OF CAL-
IFORNIA, NORTHERN DIVISION

To the Honorable, the Judges of the United
States District Court for the Southern District of
California

:

Your petitioner, Horace Dobbins, appearing
herein specially, and solely for the purpose of
removing the said cause from the Superior Court
of the State of California to the United States
District Court for the Southern District of Cali-
fornia, show:

L

That your petitioner, sole defendant in the above-
entitled action, which has been brought and is now
pending in the Superior Court of the State of Cali-
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fornia, in and for the County of Kern, was served

with Complaint in said cause on the 2nd day of

December, 1950; that this service of Complaint was

the first notice, paper or process received by him

in the above-entitled action; that [2*] twenty (20)

days have not expired from the first service of the

Complaint or other papers in the above-entitled

action; that said action is designated by Superior

Court No. 54939.

II.

That the matter and amount in dispute in said

action, exclusive of interest and costs, exceeds the

sum or value of Three Thousand and No/100 Dol-

lars ($3,000.00).

III.

That the original complaint in said suit is a civil

action filed by Florence Lowe Barnes, as plaintiff,

against Horace Dobbins, as defendant, for an ac-

counting and to recover the total sum of Fifty-two

Thousand, One Hundred, Fifty and No/100 Dollars

($52,150.00), alleged to be due the plaintiff from

the defendant by reason of a breach of trust.

IV.

That attached hereto and made a part hereof,

and labeled '' Exhibit A," is a copy of all processes,

pleadings and other papers served upon the de-

fendant in the above referred to action.

^ Page immbering appearing at foot of page of original Certified

Transcript of Record.
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V.

That your petitioner is the sole defendant in the
above referred to action, and was at the commence-
ment of this action, and still is, a citizen of the
State of South Carolina; that the plaintiff was at
the commencement of this action, and still is, a
citizen of the State of California; that the referred
to suit is a controversy wholly between citizens of
different States, and, is therefore, cognizable by the
United States District Court in and for the South-
ern District of California, Northern Division, ac-
cording to the Statutes made and provided therefor
by the Congress of the United States, June 25, 1948,
C. 646, 62 Stat. 937.

VI.

That your petitioner herewith offers to post a
cash bond in the sum of Five Hundred and No/100
Dollars ($500.00), [3] conditioned that the defend-
ant will pay all costs and disbursements caused by
the removal proceedings should it be determined
that the case was not removable, or that it was
improperly removed, and accompanies this petition
with such bond, as required by the appropriate
statutes of the Congress of the United States, 63
Stat. 101, as amended May 24, 1949.

Wherefore, petitioner prays that the above cause,
pending in the Superior Court of the State of
California, in and for the County of Kern, bearing
No. 54939, be removed from said State Court to this

Court, for trial and determination; that this Court
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accept the accompanying bond, and make and enter

an order of removal of said action No. 54939.

EKDALE &
SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant. [4]

In the Superior Court of the State of California

in and for the County of Kern

No. 54939

FLORENCE LOWE BARNES,
Plaintiff,

vs.

HORACE DOBBINS,
Defendant.

Action brought in the Superior Court of the County

of Kern and verified Complaint filed in the

Office of the Clerk of the Superior Court of

said County.

ORIGINAL SUMMONS
In Propria Persona

The People of the State of California Send Greet-

ings to:

Horace Dobbins, defendant.

You are directed to appear in an action brought

against you by the above-named plaintiff in the
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Superior Court of the State of California, in and
for the County of Kern, and to answer the verified
Complaint therein within ten days after the service
on you of this Summons, if served within the
County of Kern or within thirty days if served
elsewhere, and you are notified that unless you
appear and answer as above required, the plaintiff
will take judgment for any money or damages de-
manded in the verified Complaint, as arising upon
contract, or will apply to the Court for any other
relief demanded in the verified Complaint.

Given under my hand and seal of the Superior
Court of the County of Kern, State of California,
this December 1, 1950.

[Seal] R. J. VEON,
County Clerk and Clerk of the Superior Court of

the State of California, in and for the County
of Kern.

By H. M. FARNSWORTH,
Deputy.

Appearance
: "A defendant appears in an action

when he answers, demurs, or gives the plaintiff
written notice of his appearance, or when an attor-
ney gives notice of appearance for him " (Sec
1014, C.CP.)

Answers or demurrers must be in writing, in
form pursuant to rule of court, accompanied with
the necessary fee, and filed with the Clerk. [5]
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In the Superior Court of the State of California

in and for the County of Kern

No. 54939

FLOEENCE LOWE BAENES,

vs.

HOEACE DOBBINS,

Plaintife,

Defendant.

COMPLAINT
(For an Accounting and Damages)

Comes now the plaintiff and for cause of action

against the defendant, complains and alleges:

I.

That plaintife was at all times herein mentioned,

and now is, a resident of the County of Kern,

State of California.

II.

That sometime prior to the year 1900, the exact

date of which is known to defendant, and is un-

known to plaintiff, Eichard J. Dobbins, the grand-

father of plaintiff, passed away; that plaintiff is

informed and believes and therefore alleges the

fact to be, that the defendant was named in the

Last Will and Testament of Eichard J. Dobbins,

and subsequently became, and now is, the Trustee

of the Trust created in the Last Will and Testa-

ment of said Eichard J. Dobbins.
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III.

That plaintiff is informed and believes and there-
fore [6] alleges the fact to be that plaintiff, as the
granddaughter of the said Richard J. Dobbins, was
and is a beneficiary of said Trust and is entitled

to 25 per cent of the corpus and/or income of said
Trust.

IV.

That plaintiff is informed and believes and there-
fore alleges the fact to be that the value of the
property in said Trust was at all times herein men-
tioned, and now is, in excess of Five Hundred
Thousand ($500,000.00) Dollars.

V.

That plaintiff is informed and believes and has
recently discovered that her share of the income
from said Trust Estate in the year 1940, was ap-
proximately $18,750.00. That plaintiff is informed
and believes and therefore alleges the fact to be
that the defendant filed a Fiduciary Return with
the Collector of Internal Revenue of the United
States Government, showing that plaintiff's share
of the income of said Trust was in the said approxi-
mate sum of $18,750.00, for said year 1940.

VI.
That despite the fact that plaintiff's share of the

income of said trust in the aforesaid year 1940, was
the sum of $18,750.00, defendant, as Trustee, of
such Trust, only paid to plaintiff the approximate
sum of Thirty-Six Hundred (#3,600.00) Dollars.
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VII.

That by reason of only having received the said

approximate sum of $3,600.00, plaintiff filed her

individual income tax return for 1940, with the

Collector of Internal Kevenue. That by reason of

the foregoing facts the United States Government

has taken the position that the aforesaid approxi-

mately sum of $18,750.00 is chargeable against

plaintiff has income and has not only assessed

plaintiff and additional tax of $2,124.00, but has

also assessed penalties and interest in and addi-

tional sum of $2,000.00 That [7] the Office of the

Collector of Internal Revenue has harassed plain-

tiff for payment of the additional tax, including

penalties, causing plaintiff to suffer mental anguish

to her general damage in the sum of $5,000.00.

VIII.

That the Broadwood Hotel in Philadelphia,

Pennsylvania, is part of the corpus of said Trust.

That in or about January, 1945, plaintiff sold to

defendant, her interest in the real property con-

sisting of the said hotel and the land on which it

was located. That at the time of said sale, defend-

ant fraudulently concealed from plaintiff that there

was the approximate sum of $120,000.00 in cash in

the hotel, of which one-fourth belonged to plaintiff.

That plaintiff has therefore been further damaged

in the sum of $30,000.00.

IX.

That defendant has wilfully failed and refused

to make a final accounting and close said Trust,
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although plaintiff is informed and believes that said
Trust is in a position to be closed.

X.
That plaintiff is informed and believes and there-

fore alleges the fact to be, that defendant has
wrongfully paid to himself excessive amounts for
managing said Trust, which payments he has failed
to account for.

Wherefore, plaintiff prays judgment against the
defendant as follows

:

1. That the defendant, Horace Dobbins, be re-

quired to make an accounting to plaintiff for her
interest in and to said Trust and that said Horace
Dobbins be required to bring to a close said Trust;

2. That plaintiff have judgment against the de-
fendant for the following amounts

:

(a) $15,150.00, being the difference between
the [8] aforesaid $18,750.00 and $3,600.00;

(b) $2,000.00, representing penalties im-
posed by the Federal Government;

(c) $30,000.00, representing plaintiff's in-

terest in the said hotel

;

(d) $5,000.00 general damages for mental
anguish and suffering sustained by plaintiff;

3. For costs of suit, and for such other and fur-
ther relief as to the Court may seem just.

/s/ FLORENCE LOWE BARNES,
Appearing in

Propria Persona. [9]
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State of California,

County of Kern—ss.

Florence Lowe Barnes being by me first duly

sworn, deposes and says : That she is the plaintiff

in the above-entitled action; that she has read

the foregoing Complaint and knows the contents

thereof ; and that the same is true of her own knowl-

edge, except as to the matters which are therein

stated upon her information or belief, and as to

those matters that she believes it to be true.

FLOEENCE LOWE BARNES.

Subscribed and sworn to before me this 1st day

of December, 1950.

[Seal] BASIL B. MORGAN,

Notary Public in and for the County of Kern, State

of California. [10]

United States of America,

Southern District of California,

Central Division—ss.

Horace Dobbins being by me first duly sworn,

deposes and says: That he is the defendant in the

above-entitled action; that he has read the fore-

going Petition for Removal and knows the contents

thereof; and that the same is true of his own

knowledge, except as to the matters which are
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therein stated upon his information or belief, and
as to those matters that he believes it to be true.

/s/ HORACE M. DOBBINS.

Subscribed and sworn to before me this 20th day
of December, 1950.

[Seal] /s/ GORDON P.

SHALLENBERGER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed December 21, 1950. [11]

[Title of District Court and Cause.]

ANSWER OP HORACE DOBBINS
Comes now the defendant, Horace Dobbins, and

answering the plaintiff's Complaint on file herein,
admits, denies and alleges as follows:

I.

Answering the allegations of Paragraph I of the
plaintiff's Complaint, this answering defendant ad-
mits the allegation contained therein.

II.

Answering the allegations of Paragraph II of the
plaintiff's Complaint, this answering defendant de-
nies that he now is the Trustee of the Trust created
in the Last Will and Testament of the said Richard
J. Dobbins.
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in.

Answering the allegations of Paragraph III of

the [12] plaintiff's Complaint, this answering de-

fendant admits the allegations contained therein.

IV.

Answering the aUegations of Paragraph IV of

the plaintiff's Complaint, this answering defendant

admits that at one time prior to the closing of the

Trust Estate, the property in said trust was in

excess of the value of Five Hundred Thousand and

No/100 Dollars ($500,000.00), but denies that there

is now any trust property of any value.

V.

Answering the allegations of Paragraph V of the

plaintiff's Complaint, this answering defendant ad-

mits that the income from the Trust Estate for the

year 1940, was, two or three years subsequent to

1940, determined by the Bureau of Internal Eeve-

nue and the United States Tax Court, to be con-

siderably in excess of what was represented by the

fiduciary for the year 1940; that the increase was

by reason of a paper credit to the Trust Estate from

which no actual money was received in the year

1940, or at any other time; that the defendant

admits that a Fiduciary Eeturn was filed with the

Collector of Internal Revenue of the United States

Government, showing the increase in income to the

Trust Estate, but alleges in that connection, that

said return was an amended return filed after ad-

judication by the Tax Court, but that this answer-
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ing defendant did not personally make said return;
that the increase in income from the adjustment
by the Internal Revenue did not and has not ever
resulted in a greater distributive portion to the
heirs or beneficiaries, including the plaintiff; that
except as otherwise herein specifically admitted,
this answering defendant denies, generally, specifi-
cally, and positively, each and every other allega-
tion contained in said paragraph.

VI.
Answering the allegations of Paragraph VI of

the [13] plaintiff's Complaint, this answering de-
fendant admits that for the year 1940, the plaintiff
was paid only the sum of Three Thousand, Six
Hundred and No/100 Dollars ($3,600.00), and as
to the balance of the allegations of said paragraph,
this answering defendant refers to and incorporates
herein, the same as though set forth herein, his
answer to Paragraph V of said Complaint.

VII.

Answering the allegations of Paragraph VII of
the plaintiff's Complaint, this answering defendant
alleges that he has not sufficient information or
belief to answer the allegations contained therein,
and placing his denial upon such lack of informa-
tion or belief, denies, generally, specifically and
positively, each and every allegation contained
therein, and the whole thereof, and denies specifi-
cally that plaintiff suffered damage in the sum of
Five Thousand and No/100 Dollars (f5,000.00), or
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any part thereof, or in any sum at all for mental

anguish, or otherwise.

VIII.

Answering the allegations of Paragraph VIII of

the plaintiff's Complaint, this answering defendant

admits that on or about January, 1945, plaintiff sold

to defendant, her interest in the real property

known as the Broadwood Hotel, in Philadelphia,

Pennsylvania, but denies, generally, specifically and

positively, each and every other allegation contained

therein, and the whole thereof, and specifically de-

nies that there was approximately the sum of One

Hundred Twenty Thousand and No/100 Dollars

($120,000.00), or any part thereof, or any sum at

all, in cash in the hotel, belonging to the plaintiff,

or that plaintiff has been damaged in the sum of

Thirty Thousand and No/100 Dollars ($30,000.00),

or any part thereof, or in any sum at all.

IX.

Answering the allegations of Paragraph IX of

the plaintiff's Complaint, this answering defendant

denies each and every [14] allegation contained

therein, and the whole thereof.

X.

Answering the allegations of Paragraph X of

the plaintiff's Complaint, this answering defendant

denies each and every allegation contained therein,

and the whole thereof.

Wherefore, defendant prays that the plaintiff

take nothing by her action herein, and for such
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other and further relief as to the Court may seem
just in the premises.

EKDALE &
SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed]
: Filed December 23, 1950. [15]

United States District Court, Southern District of

California, Northern Division

[Title of Cause.]

MINUTES OP THE COURT, JULY 16, 1951

Present: The Honorable Harry C. Westover,
District Judge.

Nature of Proceedings

Hearing on proposed findings, conclusions, and
judgment.

Court and counsel settle proposed findings, con-
clusions and judgment.

On stip. photo copy is substituted for Plf 's Ex
10.

Rulings

Ordered Attorney Shallenberger prepare findings,

conclusions, and judgment, as settled under Rule 7.

Ordered
: That there be a ten-day stay of execu-
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tion following Court's decision on proposed motion

for new trial.

EDMUND L. SMITH,
Clerk. [17]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

trial before the Honorable Harry C. Westover,

United States District Judge, in the above-entitled

Court, on May 22 and 23, 1951, upon the issues

raised by the Complaint of Florence Lowe Barnes,

appearing in propria persona, and the Answer of

Horace Dobbins, represented by Ekdale & Shallen-

berger, by Gordon P. Shallenberger ; and

Evidence, both oral and documentary, having

been received by the Court, and the matter having

been argued by counsel; and

The Court, after consideration of the evidence

and the law and the arguments of counsel, and

having been fully advised in the premises, and hav-

ing made its judgment in favor of the plaintiff and

against the defendant, now makes its Findings of

Fact and Conclusions of Law, as follows : [18]

Findings of Fact

I.

That the plaintiff, Florence Lowe Barnes, was at

all times mentioned in her complaint, and now is

a resident of Kern County, State of California; and

that the defendant, Horace Dobbins, was at the
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time of the commencement of the above action, and
still is, a citizen of the State of South Carolina.

II.

That the matter and amount in dispute in the
above-entitled action, exclusive of interest and costs,

exceeds the sum of Three Thousand and No/100
Dollars ($3,000.00).

III.

That Richard J. Dobbins, grandfather of the
plaintiff, Florence Lowe Barnes, died testate in the
year 1893, in the State of Pennsylvania, and that
his Will was admitted to probate June 28, 1893, in
Norristown, Pennsylvania. That the defendant,
Horace Dobbins, was named in the Last Will and
Testament of Richard J. Dobbins, and subsequently
became substituted as a trustee of the Trust created
by the Last Will and Testament of Richard J.

Dobbins, deceased, and that the plaintiff, Florence
Lowe Barnes, was a beneficiary of said Trust, to

the extent of twenty-five per cent (25%) thereof.

IV.

That final accounting and schedule of distribu-

tion of said Trust was filed February 17, 1942,
approved on February 27, 1942, and became final

by Remittitur from the Supreme Court of the
State of Pennsylvania on March 6, 1942.

V.

That according to the Schedule of Distribution
filed, which became final on March 6, 1942 the
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plaintiff, Florence Lowe Barnes, was entitled to

receive from said Trust, in cash, stock, and un-

divided interests in securities and real estate, the

total sum of [19] Three Hundred Thirty-Nine

Thousand Eight Hundred Twenty-Six and 07/100

Dollars ($339,826.07).

VI.

That on the 29th day of June, 1942, the plaintiff,

Florence Lowe Barnes, did receive all of her dis-

tributive share of the trust estate of Eichard J.

Dobbins, and that the defendant does not have any

property of the estate belonging to the plaintiff.

VII.

That on January 3, 1945, the plaintiff, Florence

Lowe Barnes, entered into an agreement, whereby

she agreed to sell to the defendant, all of her stock

in the Landbar Hotel Company, a hotel operating

company, operating the Broadwood Hotel, Phila-

delphia, Pennsylvania, and further agreed to sell

to the defendant her one-fourth (14) undivided in-

terest in and to the buildings and the land upon

which the Broadwood Hotel stood; that there is

no evidence that said agreement was obtained by

duress, menace, fraud, or misrepresentation; the

Court further finds that the terms of said agree-

ment were executed, and that the plaintiff, Florence

Lowe Barnes, conveyed to the defendant, Horace

Dobbins, all of her right, title and interest in and

to the stock of the Landbar Hotel Company, and

the land and buildings known as the Broadwood

Hotel.
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VIII.
That the agreement of January 3, 1945, referred

to in Finding VII, and subsequent conveyances,
carrying out the terms thereof, conveyed all of the
plaintiff's interest in the assets and liabilities of
the Landbar Hotel Company, including cash on
hand, if any.

IX.
That on October 6, 1943, the Treasury Depart-

ment of the United States made a proposed adjust-
ment of the income of the trust estate of Richard J.
Dobbins, for the taxable year 1940, which adjust-
ment later became final by decision of the Tax
Court of the [20] United States. That the Treasury
Department adjustment showed that the trust estate
of Richard J. Dobbins leased the Broadwood Hotel,
a property owned by the estate, to the Landbar
Hotel Company; that the estate was indebted to
the Landbar Hotel Company for advances made
by the Landbar Hotel Company over a period of
several years, in the amount of Sixty-Three Thou-
sand Four Hundred Fifty-Five and 44/100 Dollars
($63,455.44), and the Landbar Hotel Company was
indebted to the estate; that in negotiations for a
new lease, the accounts were offset, and the net
amount due by the Landbar Hotel Company for
unpaid rent was forgiven on a cash receipts and
disbursements basis; however, the unpaid rent for-
given was never reported by the estate as income,
and therefore, the above-mentioned offset of ac-
counts represents constructive payment to the es-
tate in the amount of Sixty-Three Thousand Four
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Hundred Fifty-Five and 44/100 Dollars (|63,-

455.44). That after taking into account certain

other deductions, the Treasury Department found

that the additional income for the year 1940, to

be assessed by reason of the above-mentioned trans-

actions, was in the sum of Forty-Five Thousand

Six Hundred Seventy-Three and 03/100 Dollars

($45,673.03), making the total net income charge-

able to the estate for the year 1940, Seventy-Five

Thousand Eight and 60/100 Dollars ($75,008.60).

That the Treasury Department adjustment fur-

ther found that one-fourth (1/4) of the net income

for which the estate was chargeable in 1940, after

adjustment, was chargeable to the plaintiff, Flor-

ence Lowe Barnes, and was in the amount of

Eighteen Thousand Seven Hundred Fifty-Two and

15/100 Dollars ($18,752.15). No fiduciary return

was ever filed showing said sum; the same was

arrived at from the decision of the Tax Court.

That the unreported income of the trust estate

of Richard J. Dobbins for the year 1940, was Forty-

Five Thousand Six Hundred Seventy-Three and

03/100 Dollars ($45,673.03) ; that the [21] total net

income chargeable to the estate for the year 1940,

was Seventy-Five Thousand Eight and 60/100 Dol-

lars ($75,008.60) ; that the plaintiff, Florence Lowe

Barnes, was entitled to twenty-five per cent (25%)

thereof', or Eighteen Thousand Seven Hundred

Fifty-Two and 15/100 Dollars ($18,752.15).
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XI.
That Florence Lowe Barnes actually received,

during the year 1940, from the estate of Richard
J. Dobbins, the sum of Three Thousand Six Hun-
dred and No/100 Dollars ($3,600.00).

XII.
That the plaintife, Florence Lowe Barnes, should

have received, as income for the year 1940, from
the estate of Richard J. Dobbins, the sum of
Eighteen Thousand Seven Hundred Fifty-Two and
15/100 Dollars ($18,752.15) ; that there is a balance
due Florence Lowe Barnes, plaintiff, from the es-
tate of Richard J. Dobbins, for the year 1940, in
the sum of Fifteen Thousand One Hundred Fifty-
Two and 15/100 Dollars ($15,152.15).

XIII.
That Florence Lowe Barnes has never received

the amount of Fifteen Thousand One Hundred
Fifty-Two and 15/100 Dollars ($15,152.15) due her
for the year 1940.

XIV.
That the plaintiff may not recover any sum for

mental anguish as general damages.

XV.
That the allegations of Paragraph VIII of the

plaintiff's Complaint are all untrue, except that on
January 3, 1945, plaintiff sold to the defendant her
interest in the real property therein described.

XVI.
That the allegations set forth in Paragraph IX

of the plaintiff's Complaint are all untrue. [22]
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XVII.

That the allegations set forth in Paragraph X
of the plaintifE's Complaint are all untrue.

And, as conclusions of law from the foregoing

facts, the Court finds:

Conclusions of Law

1. That the above-entitled Court had jurisdic-

tion of the parties and the subject of the above-

entitled action.

2. That the Account and Schedule of Distribu-

tion in the estate of Richard J. Dobbins, filed

February 17, 1942, and approved by the Orphans'

Court of Montgomery County, Pennsylvania, are

res adjudicata as between the plaintiff and defend-

ant as to all items contained therein.

3. That the adjudication of the Treasury De-

partment of the United States of October 6, 1943,

and the subsequent decision of the Tax Court of the

United States thereon are res adjudicata as between

the plaintiff and the defendant.

4. That the contract of January 3, 1945, between

the plaintiff and defendant, for the purchase and

sale of the Broadwood Hotel and the property

located thereon, and the stock of the Landbar Hotel

Company is valid, and has been fully executed by

all parties.

5. That plaintiff is entitled to judgment against

the defendant for her share of the income unpaid

for the year 1940, in the amount of Fifteen Thou-
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sand One Hundred Fifty-Two and 15/100 [23]
Dollars ($15,152.15), with interest thereon at

per cent per annum from December 31, 1940, until

paid.

Let a Final Judgment be entered accordingly.

Signed and dated July 26, 1951.

/s/ HAERY C. WESTOVER,
United States District Judge.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 30, 1951. [24]

In the District Court of the United States, Southern
District of California, Northern Division

Civil No. 1048-ND

FLORENCE LOWE BARNES,
Plaintiff,

vs.

HORACE DOBBINS,

Defendant.

FINAL JUDGMENT
This cause came on regularly for trial before the

above-entitled Court on the 22nd day of May, 1951,
the plaintiff, Florence Lowe Barnes, appearing in
propria persona, and the defendant, Horace Dob-
bins, being represented by Ekdale & Shallenberger,
by Gordon P. Shallenberger, and the Court having
heard the testimony and having examined the proofs
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offered by the respective parties, and having filed

herein its findings of fact and conclusions of law,

and having directed that judgment be entered in

accordance therewith, Now, Therefore, by reason of

the law and findings on file herein

;

It Is Hereby Ordered, Adjudged and Decreed

:

I.

That the plaintiff, Florence Lowe Barnes, have

and recover from the defendant, Horace Dobbins,

the sum of Fifteen Thousand One [26] Hundred

Fifty-Two and 15/100 Dollars ($15,152.15), with in-

terest thereon at 6 per cent per annum, from De-

cember 31, 1940, until paid.

II.

That the plaintiff, Florence Lowe Barnes, have

and recover from the defendant, Horace Dobbins,

her costs of suit incurred herein.

Dated at Los Angeles, California, this 26th day

of June, 1951.

/s/ HARRY C. WESTOVER,
United States District Judge.

Approved as to form:

/s/ FLORENCE LOWE BARNES.

Receipt of copy acknowledged.

Lodged July 10, 1951.

[Endorsed] : Filed July 30, 1951.

Docketed and entered July 30, 1951. [27]
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[Title of District Court and Cause.]

NOTICE OF MOTION TO ALTER OR AMEND
JUDGMENT UNDER RULE 59 FEDERAL
RULES OF CIVIL PROCEDURE

To Florence Lowe Barnes, appearing in propria
persona, plaintiff in the above-entitled action:

Please take notice that the defendant, Horace
Dobbins, will move the above-entitled Court to alter
and amend the judgment heretofore entered on July
30, 1951, on the grounds that the evidence. is in-

suflScient to justify the judgment as it now stands.
Said motion will be based upon all of the files,

records, exhibits and minutes of the Court and
Clerk in the above-entitled action and will be made
under Section 59 (e) of the Federal Rules of Civil
Procedure.

Signed and dated this 7th day of August, 1951.

EKDALE & SHALLENBERGER,
By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed]
: Filed August 8, 1951. [28]
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[Title of District Court and Cause.]

MOTION TO ALTER OR AMEND JUDGMENT
UNDER RULE 59 FEDERAL RULES OF
CIVIL PROCEDURE

To the Honorable United States District Court for

the Southern District of California, Northern

Division, Honorable Harry C. Westover, Judge

Presiding

:

The defendant, Horace Dobbins, hereby moves the

above-entitled Court that the judgment heretofore

entered on July 30, 1951, be altered and amended to

give plaintiff judgment for only such amount as is

owing the United States Government for in-

come taxes upon the amount the Court found to

be due the Federal Government from her share of

income determined as taxable for the year 1940,

together with interest and penalties to and includ-

ing the date of her notification of taxes due.

This said motion is based upon all of the files,

records, exhibits and minutes of the Court and Clerk

in the above-entitled [30] action, and is made under

Section 59 (e) of the Federal Rules of Civil Pro-

cedure.

Signed and dated this 7th day of August, 1951.

EKDALE & SHALLENBERGER,

By /s/ GORDON P. SHALLENBERGER,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 8, 1951. [31]
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United States District Court, Southern District

of California, Northern Division

[Title of Cause.]

MINUTES OF THE COURT NOV. 5, 1951

Present: The Honorable Harry C. Westover,
District Judge.

Nature of Proceedings

Hearing (1) motion of defendant, filed Aug. 8,

1951, to alter or amend judgment under Rule 59
FRCP; (2) motion of plaintiff, filed Oct. 31, 1951,
to amend findings and conclusions.

Ruling

Ordered: both motions denied and on motion of
Attorney Shallenberger it is ordered that execution
on judgment is stayed for ten days from this date.

EDMUND L. SMITH,
Clerk,

By /s/ E. M. ENSTROM, JR.,

Deputy Clerk. [36]

[Title of District Court and Cause.]

NOTICE OF APPEAL
To Florence Lowe Barnes, Plaintiff in the above-
entitled action, appearing in Propria Persona:

Notice is hereby given that Horace Dobbins, De-
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fendant above named, hereby appeals to the United

States Court of Appeals in and for the Ninth Cir-

cuit from that portion of the Final Judgment

entered in the above-entitled action on the 30th day

of July, 1951, wherein the Plaintiff is given judg-

ment for the amount of Fifteen Thousand One

Hundred Fifty-Two and 15/100 Dollars ($15,-

152.15), with interest thereon from December 31,

1940, until paid, as and for income found by the

Court to have been received by the Defendant in

his capacity as Trustee, and not paid to the Plain-

tiff ; and from the ruling of the Court upon Motion

to Alter or Amend Judgment under Rule 59 of the

Federal Rules of Civil Procedure, said motion hav-

ing been filed on the 8th day of August, 1951, and

the Court [37] having upon its own motion, set the

matter for hearing on November 5, 1951, and at

said time, after having heard argument, denied

said motion.

Signed and dated this 14th day of November, 1951.

EKDALE & SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant and

Appellant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed November 14, 1951. [38]
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[Title of District Court and Cause.]

AFFIDAVIT OF ARCH E. EKDALE
State of California,

County of Los Angeles—ss.

Arch E. Ekdale, being first duly sworn, deposes
and says

:

That he is one of the Attorneys for the Defendant,
Horace Dobbins, in the above-entitled matter; that
your Affiant is advised by the Office of the Clerk
of the above-entitled Court that it will be necessary
to have a thirty day extension of time within which
to file the Apostles on Appeal in the above-entitled
ease.

Wherefore, Affiant requests that the above Court
make an Order extending the time within which to
file the Apostles on Appeal in the above matter to
and including the 18th day of [44] January, 1952.

/s/ ARCH E. EKDALE.

Subscribed and sworn to before me this 19th day
of December, 1951.

[Seal] /s/ I. S. RUPER,
Notary Public in and for the County of Los Angeles

State of California.
'

Affidavit of Service by Mail attached.

[Endorsed]: Filed December 19, 1951. [45]
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PILE

APOSTLES ON APPEAL

Upon application of Arch E. Ekdale, one of the

Proctors for Horace Dobbins, Defendant, and good

cause appearing therefor,

It Is Hereby Ordered, that Defendant, Horace

Dobbins, has to and including the 18th day of

January, 1952, within which to file the Apostles on

Appeal in the above matter.

Dated December 19, 1951.

/s/ HARRY C. WESTOVER,
Judge of the United States

District Court.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 19, 1951. [47]
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In the United States District Court, Southern
District of California, Northern Division

No. 1048-ND—Civil

FLORENCE LOWE BARNES,
Plaintife,

vs.

HORACE DOBBINS,

Defendant.

Honorable Harry C. Westover, Judge Presiding.

REPORTER'S TRANSCRIPT OP
PROCEEDINGS

May 22, 1951

Appearances

:

For the Plaintiff:

FLORENCE LOWE BARNES,
In Propria Persona.

For the Defendant:

EKDALE & SHALLENBERGER, by
GORDON P. SHALLENBERGER, ESQ.

The Clerk: No. 1048, Northern Division, Civil;
Florence Lowe Barnes vs. Horace Dobbins, for trial.'

Mr. Shallenberger: Both sides, I believe, are
ready, your Honor. The plaintiff is represented in
propria persona, and we have agreed between our-
selves that certain things should be placed of record
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in order to not only shorten the proceeding, but to

make it more intelligible, if possible.

The Court: Before you proceed, I would like

to inform both parties that I notice from the file

that this is a cause dealing with Internal Revenue

matters.

Mr. Shallenberger: Yes, your Honor.

The Court: At one time I was Collector of In-

ternal Revenue, but I knew nothing about this case,

or either party. However, if there is any question

about me being biased or prejudiced, I want it

raised now. I don't want it raised a year from now,

or two years.

Mr. Shallenberger: If the Court please, speak-

ing only for myself, this matter did not arise in the

district in which you were formerly Collector, and

I know of no reason why there should be any

prejudice, as far as I am concerned. I think per-

haps it is fortunate your Honor is sitting in a

matter of this sort, because it will probably be

more [2""] intelligible to your Honor than to either

counsel.

I informed Mrs. Barnes yesterday, when I found

you were to be up here, that you had formerly been

Collector of Internal Revenue in another district.

She is apprised of the facts, and can speak for

herself.

Mrs. Barnes: I know, and I am very happy

about it, because I want to have somebody that

understands tax matters. I assure you I don't un-

derstand it, and I think probably counsel for Mr.

*Page numbering appearing at top of page of original Certified

Reporter's Transcript.
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Dobbins doesn't understand it either. Maybe you
can work it out for us.

The Court: If there is any question about it, I
want the question raised now, not a year from now
or two years from now.

Mrs. Barnes: I won't raise it, I promise.
The Court: All right.

You may proceed.

Mr. Shallenberger: First of all, I would like to
offer as—I might as well make these Defendant's
exhibits, I guess—Defendant's Exhibit A, a certified

copy of part of the records of the Orphans' Court
of Montgomery County, Pennsylvania, being rec-
ords from the Estate of Richard J. Dobbins, De-
ceased, dealing with the petition of the trustee' Mr.
Horace M. Dobbins, who is the defendant in this
action, and the accounts rendered by him, the ex-
ceptions taken to those accounts, and the decision
of the Court in Pennsylvania. [3]
The Court: It may be received as Exhibit A.
The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit A, and was received in
evidence.)

Mr. Shallenberger: Mrs. Barnes has been pro-
vided with a copy of that, your Honor, on the
taking of depositions.

I would also like to put in evidence, for whatever
use counsel for the plaintiff desires to make of it,

the original will of Richard J. Dobbins, probated
June 28, 1893, in Montgomery County, Pennsyl-
vania.
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The Court: It may be received as Exhibit B.

The Clerk : So marked.

(The document referred to was marked

Defendant's Exhibit B, and received in evi-

dence.)

Mr. Shallenberger: I would like to offer as the

exhibit next in order certified copy of the Docket

of the Orphans' Court of Montgomery County,

Pennsylvania.

The Court: It may be admitted as Exhibit C.

The Clerk: So marked.

(The document referred to was marked

Defendant's Exhibit C, and was received in

evidence.)

Mr. Shallenberger: I would like, next in order,

to offer certified copy of the Remittitur from the

Supreme Court of Pennsylvania for the Eastern

District.

The Court: It may be received as Exhibit D. [4]

The Clerk: So marked.

(The document referred to was marked

Defendant's Exhibit D, and was received in

evidence.)

Mr. Shallenberger: Next, your Honor, I would

like to place in evidence a copy of a letter from

the Treasury Department, Internal Revenue Serv-

ice, dated October 6, 1943, consisting of the letter

and five pages setting forth the assessment for the

years 1940 and 1941 of the Estate of Richard J.

Dobbins.
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The Court: It may be received and marked
Exhibit E.

The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit E, and was received in

evidence.)

Mr. Shallenberger: Next I would like to offer
in evidence an Agreement dated January 3, 1945,
which appears to be an executed copy of an Agree-
ment between Horace M. Dobbins and Florence
Lowe Barnes, the plaintiff in this action, whereby
certain property was sold and conveyed between the
two of them.

The Court: It may be admitted and marked
Exhibit F.

The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit F, and was received in
evidence.)

Mr. Shallenberger: If the Court please, I don't
know whether it is necessary that this be in evi-

dence or not. [5] The accounting, and the decree
on it, refer to the rules of court of the Orphans'
Court of Montgomery County, Pennsylvania. Those
rules are considerably different than our own pro-
bate practice. I wrote and received a copy of those
rules, if the Court please.

The Court: I have written—I haven't filed it,

but I will file it next week—a memorandum relative
to a contest which has arisen over the probate of



38 Horace DobMns vs,

a will in Florida, and the probate proceedings in

Florida, as well as the probate proceedings of all

southern states, are very, very strange as far as

we westerners are concerned. And in that decision

I comment on the fact that although it seems the

procedure is very strange, nevertheless no attack

has been made on the procedure.

Now, if no attack is made on the procedure of

the Orphans' Court, I will have to assume the pro-

cedure is in order.

Mrs. Barnes: Let me stipulate I am not going

to take any exception to any of the procedures of

that court. I think counsel is expecting me to fight

what the Orphans' Court did, and I am not going

to contest anything they did.

If you want to take it on its face value, I think

we can save the time of thinking about it, because

I am not going to complain about any of the

Orphans' Court procedure, because I think they

did everything they should have done. [6]

The Court : I was going to say if it is necessary

it can be admitted, but I don't think it is necessary.

Mr. Shallenberger : That is why I didn't offer it.

The Court: In this same decision I mentioned—

as I say, it hasn't been filed yet, so it is not official,

but I think the law is very definite that the federal

court can not interfere in any way with the probate

procedure of another court. Even though you could

find something wrong with the probate proceedings,

I would think, under the cases we have read, that

we have no jurisdiction.



Florence Lowe Barnes 39

So I am glad to know you are not going to try
to contest the proceedings.

Mrs. Barnes: I am not going to try to.

The Court: All right.

Mr. Shallenberger: That is all I want to offer
now.

The Court: Have you any documents you want
to offer at this time?

Mrs. Barnes: Yes, I have a lot of documents,
but I prefer not to put them in right now, because
I think without explanation they would be very
confusing.

The Court
:

All right. You may proceed with the
first witness.

Mrs. Barnes : Mr. Dobbins. [7]

HORACE M. DOBBINS
the defendant, called as a witness by and on behalf
of the plaintiff, having been first duly sworn, was
examined and testified as follows

:

The Clerk: Your name is Horace Dobbins?
The Witness: Horace M. Dobbins, D-o-b-b-i-n-s.
The Clerk: Just be seated.

The Court: I assume this witness is being called
as an adverse witness ?

Mrs. Barnes
: Yes, as the plaintiff.

Mr. Shallenberger: You mean the defendant?
Mrs. Barnes: The defendant, I mean.
The Court: The reason I am asking, you may

not know the rules of court and the rules of pro-
cedure.

You can call the other party as an adverse wit-
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(Testimony of Horace M. Dobbins.)

ness and cross-examine him; otherwise you would

be bound by the testimony of that witness. There-

fore, I think this record should show this witness

is called under the statute.

I want to see you get a fair trial. I don't know

how the case is coming out, but I want to see you

get a fair trial.

Mrs. Barnes: I think as long as we already

brought up matters of tax, we might as well start

with that. In the complaint I allege there was a

matter of some $18,750.00 that I was supposed to

receive, and didn't. [8]

* * *

Mrs. Barnes: I never got the money, and didn't

file the return that I got the money.

The Court: That may be true. There may be a

fiduciary return.

Mrs. Barnes: May I show you everything?

The Court: Yes.

Mrs. Barnes : Maybe you can work it out for us.

Cross-Examination

By Mrs. Barnes

:

Q. How much money did you pay me in 1940?

The Court: In 1940? .

Mrs. Barnes: In 1940.

The Court: Isn't that admitted?

Mr. Shallenberger: It is in the accounting.

The Court: All right, this witness can testify. I

thought it was admitted. You can go ahead and

answer.
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(Testimony of Horace M. Dobbins.)

The Witness : I do not remember,
Mrs. Barnes: Oh, dear.

The Witness: but I think that you got ap-
proximately $3,600.00, probably $3,660.00, or some-
thing like that.

The Court: I think they admit the $3,600.00. Is
that right?

Mr. Shallenberger: Yes, your Honor. [10]
The Court: The only question, as far as the tax

is concerned, they admit that you got $3,600.00, and
you claim you are entitled to $18,750.00.

Mrs. Barnes: No, I don't claim that. I just
claim I didn't get any more than $3,600.00 in any
form or any-where.

The Court: You don't claim the difference be-
tween $3,600.00

Mrs. Barnes: I simply say the government said
I got that much. I don't know and I can't say
where they got their figures. The government
doesn't make you pay a tax on paper credits, do
they?

The Court: Well, it depends a great deal upon
how the return is filed, or if you file it on an accrual
or on a cash basis.

Mrs. Barnes: Am I very much out of order if
I bring these up and show them to you?
The Court: You are out of order, so you better

not show them to me.

Mrs. Barnes: I will offer them in evidence.
Mr. Shallenberger: Maybe I can aid a little at

this point if I may make a suggestion. The Treas-
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(Testimony of Horace M. Dobbins.)

ury Department letter and the accompanying ex-

planation of assessment I think will give the

answers that Mrs. Barnes wants, but I don't think

she understands them. Perhaps the Court can ex-

plain them. [11]

Mrs. Barnes: I don't understand a lot of things,

because they are very contradictory. Here is my

own personal return for 1940.

The Court: Just a minute. I am sorry, you are

not sworn to testify.

Mrs. Barnes : No, I just want to submit it into

evidence.

The Court: Just a minute. Let me read this

report.

I understand from your pleadings that you say

that you made your income tax return on the basis

of $3,600.00 that you received from the estate.

Mrs. Barnes : Well, what I did receive from the

estate is $3,600.00. I believe it shows on the return

$3,000.00. I was very busy at the time, and that

was made out for me by a business man that did

my work for me, and he evidently slipped a check

there.

The Court: There is no doubt you got $3,600.00?

Mrs. Barnes: I got $3,600.00. Also there is a

great many things here that conflict. Also I think

I am going to be able to prove to you, before this

trial is over, in truth that $18,000.00 that should

have been handed to me wasn't paper rent, but

actual rents; and I am going to show you there

was a manipulation of that entire estate.
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(Testimony of Horace M. Dobbins.)

The Court: Just looking at the report, the addi-
tional income on the partnership return is composed
of additional rent from the hotel. [12]
Now, here is what the report shows, and we will

have to take this report as telling the truth; we
have nothing to the contrary.

Mrs. Barnes: I think I may have a lot to the
contrary in all those files. We will see.

The Court: ''This taxpayer was the owner"
Mrs. Barnes: We are talking about our own

business, or this case ?

The Court: No, we are talking about the fidu-

ciary return which is the return filed by the
Broadwood Hotel.

''This taxpayer was the owner of a property
identified as the Broadwood Hotel which was
leased to the Lanbar Hotel Corporation. As of

10/15/40, the Lanbar Hotel Corporation was
indebted to the estate for accrued and unpaid
rent and interest in the amount of $382,763.75.
As of the same date, the estate was indebted
to the Lanbar Hotel Corporation for advances,
etc., in the sum of $63,455.44. In negotiation of
a new lease, the accounts were offset''

That is, they offset the account of three hundred
eighty-two thousand against the sixty-three thou-
sand account.

'' and the net amount due by the Lanbar
Hotel Company was forgiven on a cash receipts
and disbursements basis. The unpaid rent has
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(Testimony of Horace M. Dobbins.)

never been reported as income and the above-

mentioned offset of accounts [13] represents

constructive payment in the amount of $63,-

455.44. Since only $5,988.60 was returned as

income on return filed, the balance of $57,466.84

has been added to income by this report."

Here is your problem right here: The Internal

Revenue Department claims that this was income

to the estate, although it was forgiven; that is, it

was offset one against the other. Nevertheless, the

Internal Revenue Department determines it was

income and that tax should be paid on that income.

Now, you evidently got your pro rata share of

the actual cash that was reported; that is, the first

amount reported in the income tax return, $5,988.60.

Mrs. Barnes: No.

The Court: Have we got a copy of the partner-

ship return?

Mr. Shallenberger: The estate return?

The Court: Yes.

Mr. Shallenberger: No, we do not.

Mrs. Barnes: I do. I have got everything. I

would like to show it to you, but I don't know how

to get it into evidence.

The Court: Have you got a copy of the return?

Mrs. Barnes : Yes. I have got everything.

The Court: If you show it to opposing counsel,

maybe he will stipulate that it go into evidence.

Mrs. Barnes : I stipulated all those could go [14]

into evidence.
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(Testimony of Horace M. Dobbins.)

The Court: If given the opportunity, he may be
just as gracious as you are.

(Counsel examines document, and confers
with witness.)

The Witness: I don't understand this. What
is it?

Mrs. Barnes: That is the fiduciary return for
1940.

The Witness: Oh.

The Court
: That is your partnership return.

Mrs. Barnes: It is not a partnership, sir. It is

an estate.

The Court: Oh, I beg your pardon. It is an
estate.

The Witness: Here is—that is what we ^receive,

not what we pay.

Mrs. Barnes
: I know what that is now, sir. That

is the State of California return for the fiduciary
estate, and it is given, I think, by Horace himself,
and it is a copy of the one he gave the federal
government.

The Court: Is that the State of California re-
turn, or the return for the Internal Revenue, the
federal government?

The Witness: They are different, aren't they?
Mrs. Barnes: I don't know how they couJd be.

He actually gave me $3,600.00, and in the one he
states he gave me seventy-three hundred. I have a
lot of papers, if I can get them in evidence.

'

Mr. Shallenberger: This is a copy of the State
of [15] California return.

'
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(Testimony of Horace M. Dobbins.)

The Court: We are not concerned with that.

Mrs. Barnes : We are concerned with the entire

estate. This is not just a tax matter.

The Court: Your complaint only sets up facts

with reference to the Internal Revenue.

Mrs. Barnes : No, my complaint also says the

trust is not closed. They contend the trust is closed.

I am going to prove to you that the trust is not

closed. We have a trust

The Court: Let's try to solve one matter at a

time. Don't get into the trust. We are talking

about the income matter at this time.

Mrs. Barnes : That is right.

The Court: Let's stay with the income matter.

Mrs. Barnes: The only thing, this is supposed

to be, I believe, the same as the federal return, be-

cause the offices of the estates were maintained in

Pasadena, California, so the fiduciary return was

made to the United States, to the federal govern-

ment, and likewise to the State of California.

The Court: May I ask this witness a question?

Mr. Shallenberger: Surely.

Mrs. Barnes: Yes.

The Court: May I ask you a question?

The Witness: Yes, sir. [16]

By the Court:

Q. Did you file these returns, one with the state

and one with the federal government, yourself, or

have someone file them for you?

A. Well, they were handled in my office, and I
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(Testimony of Horace M. Dobbins.)
signed them and swore to them and filed them, I
suppose.

Q. But you didn't prepare them yourself?
A. I did not, but I believe they are correct.

Q. Do you know whether or not the return you
have in front of you is the return for this par-
ticular year?

A. I do not. I was just trying to figure out how
you account for the difference that is charged to us.
See, I was paying out to the estate $14,400.00 a
year, which makes $3,600.00 for one-quarter; and
for that year she is charged with $7,333.89, a dif-
ference of $3,733.89; and that was probably through
some other distribution made by the estate.

Now, that same year, I, earning the same amount
she does, one-fourth for me, I received $6,493.89.
At this moment I can't tell why we received more
than $3,600.00, which was the regular distribution
each year. Sometimes there might be an extra dis-
tribution.

Mrs. Barnes: You received the same as I did,
only the minor children got those little items.
The Court: We are trying to make a record.

The reporter has to hear what you say. [17]
Mrs. Barnes: OK.
The Court: We have got to make a record. If

you talk to yourselves or keep your voices low, the
reporter won't be able to make a record.
Mrs. Barnes: I didn't want to interrupt. I will

be glad to say it out loud. He quoted the figure of
six thousand-plus on his return, and mine is seven
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(Testimony of Horace M. Dobbins.)

thousand-plus, but his minor children are given

something in there which brings his return and

my return to exactly the same amount, seventy-

three hundred something.

The Witness : That is correct.

Mrs. Barnes : I was just pointing it out to him.

He didn't understand it.

The Court : Do you know how much the plaintiff

got out of this estate in 1940?

A. Well, I would go along with these figures,

which are all that I knew at that time. Later the

government brought in evidence and data to change

the amount.

The Court: I understand that; but I am asking

you, how much in actual cash

A. I am actually of the belief that she received

$7,333.89.

The Court: Will you stipulate that this can go

into evidence?

Mr. Shallenberger: Yes. [18]

The Court: It may be received and marked as

Plaintiff's Exhibit 1.

The Clerk: So marked.

(The document referred to was marked

Plaintiff's Exhibit No. 1, and was received in

evidence.)

Mrs. Barnes : In other words, I am supposed to

have received that much in cash, is that correct,

from his statement?
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The Court: The witness said you were sup-
posed to.

Mrs. Barnes: In fact, he said I did get that
much.

The Court
: Now, may I ask another question.

Q. Do you know how much the plaintiff received,
other than what is in these figures ?

A. How much she received a month?
Q. No, during the year.

A. I know, of course, she received the $3,600.00,
the same as I did, and the other is supposed to have
been paid as excess income during the year or at
the end of the year.

Q. Well, do you know she actually got it?

A. I am satisfied she did.

Q. Was this money paid in cash or by check?
A. By check.

Q. Do you have your checks to show what the
payments were?

A. I probably have. They are down at San
Pedro, where [19] I am stopping temporarily.

Q. You don't have them with you?
A. No, sir; but I will say she received that.

The Court: Now, we have gotten that much.
Mrs. Barnes: We have got that much. I am go-

ing to continue questioning him.

The Court: Go ahead.

Q. (By Mrs. Barnes) : This trust estate, which
is quite difficult, I realize, for anyone to follow who
hasn't had quite a bit of experience with it, was
composed, as you know, of four separate parts.
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You were the beneficiary of one of those four parts,

is that correct?

A. I did not own the principal,

Q. No.

A. ^but I did get the income of one-fourth.

Q. One-fourth; and that was why, in this tax

matter that has just come up, you said that you

and I would receive the same, because I also am

the beneficiary of one-fourth? A. Yes.

Q. Now, the other one-half, one-fourth of which

had two heirs and they each had one-eighth, is that

correct? A. Yes.

Q. That would be Carolyn Cowan and Dean

Banks, is that correct? A. Yes. [20]

Q. Then the other one-fourth was made up of

three beneficiaries, A. Yes.

Q. is that correct? A. Yes.

Q. Now, I am going to show you a letter here,

from yourself, addressed to Carolyn B. Cowan,

under the date of February 11, 1946, pertaining to

the same matter of the 1940

The Court : Before you show him the letter, show

it to opposing counsel, if you please.

Mrs. Barnes : I have other letters.

(Counsel examines documents.)

Mrs. Barnes : May I put that in evidence ?

The Court: You ask him if that is his signature,

and, if he says it is his signature, you can put it

into evidence.

Q. (By Mrs. Barnes) : Is that your signature?
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The Court: Let him read the letter, too.

The Witness : That is my signature.

The Court: All right, the letter may be admitted
and marked Plaintiff's Exhibit 2.

The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 2, and was received in

evidence.)

Mrs. Barnes
: I would like to point out a couple

of [21] things on it.

The Court: When you have a chance to argue
the case, you can point them out. The letter speaks
for itself.

Mrs. Barnes
: Can I have them back then, when

I argue the case?

The Court : Beg pardon ?

Mrs. Barnes
: Can I have them back to see them?

The Court: Surely. You can have them back
now, if you want them. You can look at them.
Mr. Shallenberger (After examining document):

I have no objection to this letter being offered in
evidence, disregarding the ink comments on the
letter. In other words, it purports to be a letter

from the Treasury Department. Someone else, the
person that sent it to Mrs. Barnes or someone else,

has written in some things, and that is hearsay.
Mrs. Barnes: Even if I can show whose hand-

writing it is?

Mr. Shallenberger: No, she isn't here to testify.
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Mrs. Barnes: Then I don't think it will do any

good. I think I will put it in anyway.

The Court: It may be received, all except the

handwritten part, as Exhibit 3.

The Clerk: Plaintiff's Exhibit 3 in evidence.

(The document referred to was marked

Plaintiff's Exhibit No. 3, and was received in

evidence.) [22]

(Documents handed to counsel by plaintiff.)

Mr. Shallenberger: If the Court please, the

plaintiff has some documents here which she would

like to offer into evidence. I have no objection to

their being received for what they are worth.

The Court: They may be received and marked

as Plaintiff's exhibits.

Mrs. Barnes : This is a letter from the Collector

of Internal Revenue, at Bakersfield, and it shows

where they have attempted to collect money from

me even, you know, under very nasty conditions,

like taking it out of the cash register, and so forth.

The Court: It may be received and marked

Plaintiff's Exhibit 4.

The Clerk: So marked.

(The document referred to was marked

Plaintiff's Exhibit No. 4, and was received in

evidence.)

Mrs. Barnes : These also are additional demands

from the Internal Revenue for the same account.

The Court: That may be received as Exhibit 5.
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The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 5, and was received in
evidence.)

Mrs. Barnes: This is from the State of Cali-
fornia, on the basis of the Federal government re-
turn. [23]

The Court: Plaintiff's Exhibit 6.

The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 6 and was received in
evidence.)

The Court: May I ask a question here, for the
purpose of clarifying some problems?
Mr. Shallenberger: Yes, surely.

Mrs. Barnes: Yes.

The Court: I assume that after the original
fiduciary return was filed, then there was an in-
vestigation by the Agent's office, and under its own
investigation this letter was writen by the Internal
Revenue which has been marked as Exhibit E.
Now, I also take it, from the letter dated Feb-

ruary 11, which is marked Plaintiff's Exhibit 2,
that this matter was taken to the Tax Court. Do
you know whether it was or not ?

Mr. Shallenberger: A petition was filed, your
Honor. However, it was compromised before any
final decision, as I understand it, and it was com-
promised on the basis of the figures shown in the
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exhibit from the Treasury Department which your

Honor has before you.

The Court: Then there wasn't any compromise.

Mr. Shallenberger: No. I mean the suit was

withdrawn.

The Court : The suit was withdrawn ?

Mr. Shallenberger: Yes, that is what I am ad-

vised—I had [24] no personal connection with it at

the time—and the assessments which were made

subsequent thereto, on Mrs. Barnes and on the other

heirs of the estate, were made on the basis of those

figures.

The Court: Mrs. Barnes, do you know whether

or not the question of the assessment was ever taken

to the Tax Court?

Mrs. Barnes: Supposing we ask Mr. Dobbins.

The Court: All right.

Q. (By Mrs. Barnes): Was it taken to the

Tax Court? Did you hear the question? Was the—

Would you please word that again?

The Court: Let me ask the witness: After you

received this notice of the additional assessment

from the Internal Revenue Agent, did you then take

the matter to the Tax Court to determine whether

or not the assessment was legal?

The Witness: I don't remember that part of it,

but my attorneys handled it, and Mr. Shallenberger

has their letters, from my attorneys, McMuUin and

somebody.

Mr. Shallenberger: From the correspondence

between Mr. Dobbins and his attorneys, it is obvious

that the petition that was filed with the Tax Court
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was never heard and the mater was withdrawn, and
an agreement was reached on the figures your Honor
has before you.

The Witness: Which agreement I accepted. [25]
The Court: Then this Agent's report is the final

adjudication, as far as that question is concerned?
Mr. Shallenberger: That is correct.

The Court: I just wanted to be sure that the
Tax Court hadn't acted on this matter.

Mr. Shallenberger: That is why I put that in.

Mrs. Barnes: I thought it had. I thought there
had been a decision it would have to be paid. That
is what I was led to believe.

Mr. Shallenberger: That assessment becomes a
final decision of the Court, for certain things.

The Court: You may proceed.

Mrs. Barnes: I could put that in, but I guess it

isn't necessary.

Mr. Shallenberger: No. I have no objection.
The Court: Might I ask another question?
Mr. Shallenberger: Yes, surely, your Honor.
The Court: This adjustment that was made be-

tween the estate and the corporation, whereby cer-
tain money that had been advanced to the estate
could be offset against money due the corporation
or due the estate, was that approved by the Pro-
bate Court? Was that discussed at all in the final
accounting ?

Mr. Shallenberger: Yes, it was, your Honor.
There were exceptions taken to the final account,
oh, a list of [26] them a block long. It took several
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years to liquidate them. And that is in the first

exhibit I placed in evidence, your Honor.

I might explain this, that the corporation was

solely owned by the estate.

The Court: Do you know where in the account

that question is discussed?

Mr. Shallenberger : I don't know where that spe-

cific question is discussed, no, your Honor. I

couldn't point it out to you.

The Court: All right, I will try to dig it out at

the recess.

Mr. Shallenberger: If you will notice, your

Honor, on the first page, in the receipt and distri-

bution, it appears, you will notice, about the middle

of the page, ''2-6/12 shares Lanbar Hotel Com-

pany" was distributed to her.

The Lanbar Hotel Company is the corporation re-

ferred to, and it was owned entirely by the estate

;

and consequently it was taking something out of

one pocket and putting it into another pocket of

the same pair of pants, as far as the forgiveness in

the transaction was concerned.

The Court: May I ask Mrs. Barnes a question.

I notice, on the first page of this account, evidently

your signature, ''Florence Lowe Barnes." [27]

Mrs. Barnes: That is correct.

The Court: It says,

"You are hereby authorized to enter satis-

faction upon the record for the award to the

undersigned."
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In other words, as far as the probate is concerned,
you have signed this receipt, signed the satis-

faction.

Mrs. Barnes: As far as the probate is concerned,
that is true. The only thing about the probate is

that their hands were tied by the original will,

which was very, very loose-jointed.

The Court: That may be true; but we can't go
back and adjudicate the will, and we can't go back
and pass on what the Probate Court did.

Mrs. Barnes: Of course, the probate wasn't
completely settled. I am going to prove that to
you, too.

The Court: This estate was in the Probate
Court, and we cannot interfere in any way with the
probate procedings.

Mrs. Barnes: I don't think you quite under-
stand. In the Orphans' Court of Montgomery
County we are supposed to check the trustees in
their care of the estate. That is about what it

amounted to.

The trustees started off to be my grandmother
and two other sons. Horace Dobbins, the defendant
in this case, was a third son. Now, I have docu-
ments right straight through of this entire case, and
I can show you it was [28]
The Court: No, what I am trying to get at is

this, Mrs. Barnes: This matter was in the Probate
Court

;
the Probate Court had the handling of this

estate. If the estate was not handled correctly, the
proper forum to present that matter would be in
the Probate Court.
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Mrs. Barnes: That is correct. I am not trying

to suggest that the estate was not handled correctly,

as far as the rules and regulations of the Probate

Court allowed. The Probate Court finished with the

trust estate in 1942, as those documents that have

been put into evidence show.

Now, the Probate Court is out of it in 1942, but

my Uncle Horace has acted as trustee since then

regarding a great many things that he did not

divide when he was ordered to ; and I am going to

show you right straight through all the agreements

he has made, in writing, on paper, that he has not

lived up to.

The Court: As I understand you, you say he has

not lived up to the order, the final order made by

the Probate Court?

Mrs. Barnes: No, I didn't; I don't believe so.

The Court: Then what did you say?

Mrs. Barnes: Right now?

The Court: Yes.

Mrs. Barnes: I said as far as the Probate Court

is concerned, I have got no argument with it. It is

out of it. [29]

The Court: You said that he was supposed to

distribute certain property

Mrs. Barnes: That is right.

The Court: and that he hasn't distributed

it?

Mrs. Barnes : That is right.

The Court: So evidently the order of the Pro-
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bate Court was for him to distribute certain prop-
erty to certain heirs.

Mrs. Barnes: That is right.

The Court: And you say he hasn't done it?

Mrs. Barnes
: He did in part, but not completely.

The Court: Notintoto?
Mrs. Barnes: That is correct. Also there are

some other things I don't understand that I want
to get rulings on.

The Court: Under this final account and dis-

tribution, what property didn't you get that you
think you are entitled to? I am not interested in
what other people didn't get that aren't here, just
you.

Mrs. Barnes: I am not interested in what they
didn't get. Of course, it is rather difficult to know
what I did not get when I don't know what I had.
In other words, I never knew what I had in that
estate. I did not and do not know. That is why I
am not at all clear what may be still floating around,
or what may be owing me by the estate or by Horace
Dobbins as trustee of the estate.

The Witness: May I furnish that [30] in-
formation ?

The Court: Yes.

The Witness: One part of it was the Howland
Hotel property, which was appraised in that report
at $100.00. In addition to that was 15 acres in a
pine forest in New Jersey; 37 lots at Lakewood
Park, New Jersey; 31/2 acres of low sedge land at
Toms River, New Jersey, all of which was ap-
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praised at $10.00, and that is the undistributed part.

And it was not distributed by reason of the fact

that no sale would be made if it had been dis-

tributed, because the heirs were exceedingly care-

less in answering letters or signing documents.

The Court: And you still have that property,

do you?

The Witnes : No. No one has it.

The Court: What happened?

The Witness : It is lying there, and the taxes are

accumulating on that.

The Long Branch property, the Howland Hotel,

was foreclosed by the city for taxes. That property

was on the books at $40,000.00—at $50,000.00. I

wrote to the heirs that I would not pay the taxes

on that property unless they wanted me to. They

did not reply to my letters. I did not pay the taxes.

And when the property was sold by the city for

taxes, the taxes accumulated then amounted to $40,-

000.00, so if I had paid the taxes and lost the money

on the interest I paid for the taxes I had paid, the

estate [31] would have been out $70,000.00.

The Court: My understanding is that you have

distributed all the property of value.

The Witness: Everything, except the property

appraised at $110.00. And I have offered to dis-

tribute that, as I have letters here, evidence, to

show. I said, ''I will distribute the property if you

will pay for the deeds."

Now, I operated that estate 30 or 40 years. I in-

creased the principal of the estate from $897,000.00
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to $1,560,000.00. I underwent a $500,000.00 sur-
charge suit for five years, and never have been paid
one cent, as trustee, for handling that property. I
have tried to do it honestly, and believe it has been
honestly handled, and that the heirs really don't
understand all the details of the matter, and there-
fore they have complained at times.

The Court: Mrs. Barnes, it is unfortunate when
someone comes into court without knowing the rules
of procedure, or legal principles, and so on, and
consequently a lot of things are done that are kind
of hazy in the minds of the parties. They don't
understand.

When you come into court as the plaintiff, the
burden is on you to establish your case. You can't
come in and say, ^^I don't know what it means."
The Court must find out what you are entitled to.

So it is up to you to find out and prove what prop-
erty this [32] party hasn't distributed to you. You
have heard his statement.

Mrs. Barnes: Judge, I am just trying to prove
one point. I can go into the records and possibly
bring up the properties, but what I am trying to
do now is to establish to you that the trust estate
has not been closed. That is the only point I am
trying to prove at the moment.

I have documents to prove that. I am not trying
to claim what is in it. What I am trying to do is

prove the trust estate is not closed, so I won't be
outlawed or be out of court. That is the only point
I am trying now to make.
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The Court: The trouble is, I think you are con-

fused by what is meant by an estate being closed.

Mrs. Barnes: No.

The Court: The estate has been closed, appar-

ently, by the Orphans' Court. That is what we mean.

Mrs. Barnes : Let me put it in a different man-

ner, because the result is the same: Mr. Dobbins

has continued to act as my trustee in other mat-

ters-

The Witness : I beg your pardon.

Mrs. Barnes: estate matters. I can prove

that.

The Court: That is another matter. You came

into court on this complaint. You drew the com-

plaint, or had someone draw it for you. You came

in here on a certain theory or position. [33]

Mrs. Barnes: That is right.

The Court: You say the defendant owes you

certain money, because of certain things set forth,

from the estate.

Now, as a general rule, when there is an estate

it is probated by the Probate Court. A trustee or

executor is appointed. He is an officer of the court.

When he gets through with his duties of probating

the estate, then he files a final account in the court.

If there are any objections by the heirs, they can

file objections. Those objections are heard by the

Court, and the Court makes a final determination

on the account, directing the executor to distribute

the property remaining. Then when the property

is distributed, there is an order of termination.
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There is an order of distribution, and an order of
termination; and when that is done the probate of
the estate is over with. It is closed and terminated.
Mrs. Barnes: This is the most peculiar case all

the way through, Judge. I probably spent $40,000
in attorneys' fees, trying to get it straight. I spent
so much money and the attorneys were still con-
fused, and so I have tried to work it out myself,
and I finally found out what happened. I think I
can present it now to you where it will be under-
stood, although it was only the last week or so
where I saw the pieces of the picture puzzle all in
one place so I can actually see what occurred. [34]
The Court: What I am trying to do is tell you

that I cannot go behind the probate of an estate
that is closed. The Probate Court had jurisdiction
of this estate, apparently closed the estate, and the
property was distributed.

Now, if, as you say, the executor did not give you
the property he was supposed to give you in the
distribution, that is a different thing. But you have
to point out the property. You can't say ^^I did not
get all I am entitled to.'' You have got to say,
^^ There was a lot here, or $1,000 there that I didn't
get."

Now, this witness says you got everything you
were entitled to. What is it you think you didn't
get out of the estate that you are entitled to?

Mrs. Barnes: The question is actually one of
manipulation on the entire thing, and I can prove
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that. It goes back so far, and you can't settle it

that way.

What I want is to be able to stand in court and

prove the entire case, and what happened, because

I don't want to be thrown out of court by so much

as saying the case was closed in 1942, and that I

was outlawed in such manner that I can't take it

up again and show what transpired.

I never had a chance to do this. Never had a

chance to do anything, because I could not act in

any way until the estate was closed.

My uncle, as trustee, paid my attorneys. No mat-

ter if I sent [35] attorneys in, he was the one that

paid them.

The Court: Did you object to the account filed?

Mrs. Barnes: I don't object to it.

The Court: Then we cannot go behind the ac-

count. The account has to be the stopping point.

We can't go behind the account, and I cannot en-

tertain any evidence at all trying to establish the

fact that the account wasn't proper.

Mr. Shallenberger: If the Court please, I might

say on page 18 it shows the Court's final order on

the account; and, of course, the first page

The Court: Page 18?

Mr. Shallenberger: Yes, the bottom of page 18;

and it shows the schedule on which the distribution

was ordered. You have to start from the front, be-

cause there are several documents in there. It is

18 from the front, and the remittitur, which is also

in evidence^
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The Court: Mrs. Barnes, here is a certification:

"I hereby certify that the within Schedule
is correct and in conformity with the adjudica-
tion and that due notice of the filing was given
in accordance with the rules of Court."

And then, on February 27, 1942:

"No exceptions having been filed within ten
days, the foregoing schedule of distribution is

approved as of course, and accountant has
authority [36] to make necessary assignments
and transfers of securities awarded in kind."

Now, if you can take this account and say, "Here
is an item of property that is supposed to come to
me"—that is, to you—"and I didn't get it," then
I will be very glad to hear you.

Mrs. Barnes: Can I offer into evidence letters
from my uncle over his signature, if he acknowl-
edges his signature, showing the estate was con-
tinued for many years thereafter, in other words,
that he continued to act as my trustee ?

The Court: The trouble is, Mrs. Barnes, I think
you are confusing the term "estate," or "probate
of the estate."

Mrs. Barnes: Then just say "my trustee."
Mr. Shallenberger: She means agency, your

Honor.

The Court
:

It may be after this estate was closed
that the defendant continued to act as trustee for
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you of certain property that he didn't turn over to

you.

Mrs. Barnes: I see. That is satisfactory.

The Court: But as far as the estate is con-

cerned, the estate has been closed. He may be acting

as trustee, and may have some responsibility as

trustee, I don't know.

Mrs. Barnes: That is what I want to prove.

The Court: Before we get into that, we better

take a recess.

(Short recess taken.) [37]

Mrs. Barnes : I thought maybe we had got away

from this tax matter, but there is something here

that is quite interesting. ^^Net income for 1940"—

Could he refer to those? Has he got one of these,

the Judge?

The Clerk: It is the first exhibit. Exhibit A.

The Court : Defendant 's Exhibit A ?

Mr. Shallenberger: Defendant's Exhibit A. It

is the document you have in your hand.

Mrs. Barnes: It is bound together, a page which

seems to be

Mr. Shallenberger : It is page 12 she is referring

to, your Honor.

Mrs. Barnes: I call your attention to the 1940

tax return, ^^Net Income for year 1940." Now, you

have that figure, sixty-nine-something?

The Court: 1940?

Mr. Shallenberger: If the Court please, I think

the Court is looking at another part of the same
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exhibit. They put all those exhibits together in that
certified copy. It is the first page 12.

The Court: All right.

Mr. Shallenberger: I would have re-numbered
it, but I didn't want to tamper with the court
record.

Mrs. Barnes : It is page 13 of mine.

Mr. Shallenberger : Yours is a copy. [38]
The Court: I have ''Net Income for year 1940."
Mrs. Barnes: And it shows a total of $69,713.80.

That shows the net income for the year 1940 for the
estate. This is in the Probate Court's return.

The Court: Yes.

Mrs. Barnes: And it shows there previous years,
then that income, and subsequent years.

Now, three pages past there, on a page that, in
that same document, is numbered ''15''—Have you
found that, sir?

The Court: Yes.

Mrs. Barnes there is again the year 1940,
*'By sundry amounts paid in 1940," and it shows
where taxes were paid in 1940 in the amount of
three hundred seventy-six thousand—What is that?
Mr. Shallenberger: $37,630.93.

Mrs. Barnes: Which is a pretty big item. And
there is a break-down on the other items. I thought
it might give up a clue as to where that money
went.

The Court: I can't go into the account only to
try to ascertain what the income of the estate was
for 1940.
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Mrs. Barnes: No, I am contending that that

money was supposed to have been used to pay taxes

;

but taxes is a business expense, and one doesn't

have to pay income taxes on legitimate taxes.

The Court: Now, you say they use the words

^'Net Income [39] for 1940." I don't know whether

they mean net income or not. $69,713.80.

On page 15 they say, ''Repairs, Expense, Legal

Expense, Taxes, Office Expense, Salaries," which

certainly should come out of the gross income. So

let's take $39,546.13 from $69,713.80; that leaves

$20,167.67.

Now, you were supposed to get one-fourth of

that?

Mrs. Barnes: • Yes, I was supposed to get a

fourth.

The Court: That would be approximately five

thousand.

Mrs. Barnes: I got $3,600.00. But

The Court: May I ask this witness a question?

The Witness: Yes, your Honor.

The Court: We have this report here which

shows net income for 1940 of $69,713.80. Now, we

also have expenses, sundry amounts, repairs, ex-

penses, legal expenses, taxes, and so forth, $39,-

546.13.

A. That came from, reduced

Q. (Cont'd): Now that leaves $20,167.67. As-

suming that when you said ''net income for 1940"

you meant gross income rather than net
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A. Yes. This was done by the auditors of the
court.

Q. You get $20,167?

A. My memory is that figure was—I reported it

as gross income that year as thirty-eight thousand.
Leave that out of the record, if you please. [40]
Q. Now, on your state income tax return for

1940, you report rents and royalties $26,715.87. On
this state income tax return you show $29,335.57 as
income. A. That is right.

Q. And you also show that you gave to Mrs.
Barnes $7,333.89.

The Witness: May I get my briefcase.

I show you Mrs. Barnes' account from the ledger
re<3ords of the estate.

The Court: Now, maybe Mrs. Barnes should see
it. Before he shows it to me, maybe you better have
a chance to look at it.

Mrs. Barnes: Let him look at it at the same
time.

Mr. Shallenberger: That is 1944. She was talk-
ing about 1940.

The Court
: Have you 1940 there ?

Mrs. Barnes: This is 1944.

The Witness
: 1939—This is the estate ledger. '40

begins at that point (indicating).

Mrs. Barnes: Let Mac look at it for me. I can't
figure.

(Parties examine document.)

Mr. Shallenberger: By the way, if the Court
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please, the subtraction is wrong in those figures. It

should be thirty thousand, instead of twenty.

The Court: Yes, it should be thirty thousand.

My [41] mistake.

Mr. Shallenberger: Is the Court ready for Mrs.

Barnes to proceed?

The Court : Yes.

Mrs. Barnes: I don't want to interrupt you.

The Court: I was just glancing over this.

Q. (By Mrs. Barnes) : This is a sheet from the

ledger of the hotel account?

A. This is a sheet from the ledger of the estate's

account.

Q. For what year?

A. Beginning here with 1940 (indicating) ;
be-

ginning at 1938 and running through '41.

Q. Does it show what I was paid by the estate

in the year 1940?

A. It shows you were paid $3,600.00 on that

account in 1940.

Q. Did you presume I was paid by the estate

on any other account?

Just a minute; I want to put that in evidence,

that one you are just looking at.

I just asked you, could there have been any other

account, any other hotel account or other estate

account, besides that one ledger? Did you have

other ledgers?

A. Well, the Lanbar Hotel Company had an ac-

count, and [42] if you were paid any more, it was

probably through them, or through charges against
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you in the hotel. I don't remember whether you were
there at that time or not, in 1940.

Mrs. Barnes: No, I was very busy in 1940,
working for the government, training flight stu-

dents, so I wasn't in the hotel in 1940.

Q. On there, as long as I brought it in, on my
Cousin Carolyn, will you see what amount was paid
to my Cousin Carolyn in 1940?

A. It shows here $1,800.00—Wait a minute. Yes,
$1,800.00.

Q. Do you suppose she was paid any money any-
where else ?

A. Well, I saw one account here that shows a
payment of, I think, one-quarter of seven thousand
and something. I have that some place.

Q. Well, let me ask it this way, then : If she got
more than $1,800.00, then I got more than $3,600.00;
would what be correct? The accounts would be the
same? A. Yes, I think so.

Mrs. Barnes: Let's take this account, the 1940,
and put that into evidence.

The Court: All right, it may be received and
marked as

The Witness
: This is a ledger page. I hope I can

get them back.

The Court: Yes, you can have them back. [43]
The Clerk: Plaintiff's Exhibit 7, your Honor.
The Court: Plaintiff's Exhibit 7.

(The document referred to was marked
Plaintiff's Exhibit No. 7, and was received in
evidence.)
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Mr. Shallenberger: If the Court please, I think

probably the questions that have been gone into

are immaterial as far as they concern an accounting

which was approved by the court and finally ap-

proved by the court.

The Court: We have one problem that is de-

finite; we have many of them that are indefinite,

but we have one that is definite. I don't think there

is any question but this plaintiff ought to receive

about $3,600.00.

Mr. Shallenberger: I think so, too, your Honor.

I was going to call your Honor's attention to page

16 of the same document which shows she got

$3,600.00 in 1940.

The Court: That is right. According to this she

got $3,600.00; but according to the income tax re-

turn filed by the estate, she was supposed to have

gotten $7,300.00.

Mrs. Barnes : And according to the federal gov-

ernment,

The Court : Wait a minute.

Mrs. Barnes: she was supposed to get

$18,000.00.

The Court : If you take this amount the executor

said he received in net income—I think it was gross

income—and deduct from it the expenses and divide

by four, you come near getting $7,333.00. It seems

to me there was evidence that [44] this party was

supposed to get $7,333.00. There is some evidence.

Mr. Shallenberger: If the Court please, I think

I could very easily point up the problem, and that
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is this; There was a distribution throughout this

estate, or this trust, through the years, that was
arbitrarily set up. Now, all of the money was not
distributed each year, because it required money
to run this business. This trust was a business; it

was a big hotel. Now, that would be chargeable and
reportable as income, although it was not received
in cash.

The Court: I know, but we have got the report
of this defendant showing definitely the n^i income,
or what he calls net income, from year to year. Now,
I don't think it is net income; I think it is gross in-
come.

Mr. Shallenberger : I think it is, too.

The Court: Also we have expense from year to
year.

Now, it may be true that some of the money was
used for other purposes, but nevertheless over the
years it shows a very definite program, showing this
party received, from year to year, a certain amount
of money.

It is possible the defendant can explain the dif-
ferences; but I say we have one thing that is defi-

nite that we can work on.

Mr. Shallenberger: I just wanted to point out
the [45] question that obviously all the money that
was earned each year couldn't be distributed and it

remain as a business. But that amount that was
earned would be income, and he would have to
show it in the fiduciary return as distributable to
the parties.
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The Court: If you can show that even though

she was entitled to $7,333.89, and even if she didn't

get it in 1940 that she got

Mr. Shallenberger : That was my plan. I wanted

to establish that point.

If you will notice, the decree of distribution says

all of the things set forth in Schedule A, and the

other matters which it sets forth.

Now, then, if there was any loose cash running

around, or loose assets, at the time of the distribu-

tion ordered by the Court based on these account-

ings, then the parties got it.

The Court: It would seem to me to be a very

inequitable situation for this defendant to report

that the plaintiff received certain income from the

estate, and make her pay income tax upon that in-

come, and then never give it to her.

Now, that is evidently what happened, because

she has been called upon to pay $4,000.00 or better

of tax upon property that she says she never had

gotten, or income she has never gotten.

Mr. Shallenberger: If the Court please, this was

a [46] trust, not an estate.

The Court: All right, let's call it a trust. But

the complaint of the plaintiff here is, if we use her

words, that she was '^hounded" by the government

to pay income tax on income she says she never got.

Mr. Shallenberger: True, your Honor.

The Court: Even though she never got it, she

may still be responsible to pay the taxes on it.

Mr. Shallenberger : Very true.
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The Court: There may be a liability on the de-
fendant, I don't know.

Mr. Shallenberger: Who did get it? That is the
question. The heirs got it in their final distribution.
Mrs. Barnes

:
I would like to see where we got it.

The Court: Suppose you wait until the plaintiff
is finished with this witness. It may be you can
establish or explain all these questions.

Mr. Shallenberger: If the Court please, what I
was doing was trying to suggest—I hate to make
objections where a person is appearing as Mrs.
Barnes is. I want to leave her all the latitude pos-
sible, because I think she is entitled to what ex-
planation the law may give her. However, I do
think that what happened prior to the time that the
exceptions were allowed and settled is a matter
which is res adjudicata, and not within the juris-
diction of the Court. [47]
The Court: Well, I am not going behind the

final distribution, and am not going behind the final
account, but I am taking the final account upon its
face.

In other words, I say this was the final account
of the Court, and this shows what was done. Now,
the only question is, did the executor or trustee do
the things he was supposed to do ?

Mrs. Barnes: Here is one thing that makes it a
little diflScult. We are talking about the year 1940.
Now, the paper that pertains to closing the trust
estate wasn't made final until 1942, but the govern-
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ment didn't come around and say we owed money

until 1944.

The Court: The government is always five or

six years behind.

Mrs. Barnes: I know; but it makes it a little

difficult to say the estate was closed as to the estate

matter, because the estate didn't know about it in

1942.

The Court : We are talking about the estate, not

the money due the government.

Mrs. Barnes : That is what I mean, the taxes due

for 1940. What we are talking about is the year

1940. This paper that appears to be a report on this

estate is 1942, yet the federal government didn't

come around and say we were owing them more tax

money until 1944. So I don't think there could be

anything about what the government shows [48]

in that particular paper Mr. Shallenberger referred

to, because we didn't any of us know it, including

the Probate Court in Pennsylvania, in 1940.

The Court: While you are breaking in, may I

ask you a question? Of course, when we get into

another jurisdiction and are practicing law from

across the continent, they do things we can't under-

stand, in other courts.

Mrs. Barnes: They had very little latitude, be-

cause the estate was such there was nothing strict

about it, or what they could do. The trustees could

do as they pleased, so the Court had nothing to

criticize about the trustee.

The Court: I notice in the final account they
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have shown Florence Lowe Barnes' one-fourth un-
divided interest in securities and real estate listed

under Schedule A was $337,001.90. Did you get

$337,001.90?

Mrs. Barnes: No, I didn't sir, not anywhere
close to it. Never.

The Court: What did you get?

Mrs. Barnes: I got a one-fourth—I got 21/2

shares of Lanbar Hotel Company, and the Lanbar
Hotel Company owned the hotel. The hotel—I will

tell you in truth exactly what happened.
Mr. Dobbins, as our trustee, made an agreement

with the other trustees that he would accept no fees.

He made that statement a while ago, ''No fees as
trustee." However, he [49] himself formed this cor-

poration without our knowledge, and the entire cor-

poration was owned by the estate. He was acting
as the trustee of his own children, of which there
are four, and he got the benefits of one-fourth of
the estate, then of course owned one-fourth of the
hotel.

I have one-fourth, because my mother was one of
the four descendants of my grandfather, and I was
the only child, the only living child.

The other half was divided between the three
girls, for a fourth, and one-fourth to the other two.
Now, what he did was make a corporation, of

which the estate owned the corporation; but he,
as trustee of the estate, ran the corporation. Then
he paid himself a phenomenal salary, a very large
salary.
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Mr. Shallenberger: If the Court please, I am

going to object to this and ask that the witness' re-

marks be stricken. The witness is now testifying

—

she is not sworn.

The Court : I am very sorry, she is not a witness.

Mr. Shallenberger: She is acting as one at the

moment.

The Court : That is right, she is testifying trying

to explain her position.

The thing I am wondering about is this : We have

here, Mrs. Brown, a decree of distribution. This

decree of distribution says you have been distributed

$337,001.90,

Mr. Shallenberger: That is on an appraised

value. [50]

The Court: ^in securities and real estate.

This is in schedule A.

Mrs. Barnes : Counsel answered the question. He

said that was the appraised value.

The Court : That was the appraised value ?

Mrs. Barnes : Yes ; but that was way, way off.

The Court: If you didn't get that property,

Mrs. Barnes: I didn't.

The Court: the time to have appealed and

have been heard was in the Probate Court. You

could have gone and said, ''I didn't get it."

Mrs. Barnes : I was working at Muroc Air Base

for Uncle Sam and couldn't leave.

The Court: That doesn't help you now.

Mrs. Barnes: I can still show you he is still
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acting as my trustee, and I am going back through
the whole thing and show you the whole picture.
The Court: I don't know.
Mrs. Barnes: I think I can.

The Court: You are taking on a pretty big pro-
gram.

Mrs. Barnes: I know; but I think it is one that
should be taken on.

I didn't quite finish with this, I don't believe,
although I may have. I would like you to read me
those figures and tell me what happened to that
money. That is still 1940. [51]
The Court

:
What money are you talking about ?

Mrs. Barnes
: Well, subsequently I was

The Court
:

The only figure that we can possibly
be interested in in that report is the money belong-
ing to you, or what you got.

Mrs. Barnes: What I am trying to show, trying
to figure out, I am actually trying to figure out
where the government charges me with eighteen
thousand that year. That is what I want to know.
Where does that sum of $18,750, come from?
The Court: It doesn't make any difference.
Mrs. Barnes: I am going to pay for it, sooner

or later. They are waiting right now to see how
this comes out. If they don't levy it here, they are
going to levy it somewhere else.

The Court: The government assessment has be-
come final

Mrs. Barnes: I didn't get the money.
The Court: What we are trying to find out is
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whether you didn't get some money you are entitled

to.

Mrs. Barnes : I know I didn't, in any form from

the estate or otherwise.

The Court: This ledger sheet is in evidence as

Plaintiff's Exhibit 7.

I might ask the witness, according to Exhibit 7,

Mrs. F. L. Barnes—That is the plaintiff here, is it?

The Witness : Yes. [52]

Q. (By the Court) : She received $3,600.00 this

year, that is, in 1940?

A. I believe she received more than that.

Q. Well, as far as this record shows

A. On that record she received $3,600.00.

Q. That is all she received? A. Yes.

The Court: I think that is what this record

shows.

Mrs. Barnes: Are there any other records?

The Court : Do you have any other records show-

ing she

Mrs. Barnes: For 1940.

The Court: ^received any other money?

The Witness : I have the cash journal, which I

will look into when I return to San Pedro. I

haven't it here.

Now, this is for 1940, your Honor?

The Court: For 1940.

The Witness : I will find out what that is.

Q. (By Mrs. Barnes) : Is that your signature

(indicating)? Did you write me that?

A. Yes, that is my signature.
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Mrs. Barnes: I am proving from this that he
was still acting as my trustee in—What is the date
there?

The Witness : That is 1949.

Mrs. Barnes : 1949
; yes.

Mr. Shallenberger: If the Court please, if she
wishes [53] to offer that in evidence, I have no
objection.

The Court
:

It may be received as Plaintiff's Ex-
hibit 8.

The Clerk : So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 8, and was received in
evidence.)

Mrs. Barnes: You stay right here; I have got
a lot more of these.

Mr. Shallenberger: All right.

Mrs. Barnes: We will get them in fast, and not
waste a lot of time, because they all prove the same
thing.

(Counsel examines documents.)

Q. (By Mrs. Barnes) : Is that your signature ?

Mr. Shallenberger
: I will stipulate to it.

The Witness: Yes. But this has nothing to do
with the estate.

Q. (By Mrs. Barnes) : That shows—you were
acting for me, weren't you? A. No.

Q. What were you doing?
A. I traded you some property, and among it was

a house called Casa La Eoca.
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Q. Yes.

A. (Continuing) : The house had been rented to

this man for $20.00 a month. He sent the rent to

me, and I sent it to you. [54]

Q. But you were taking care of those things for

me, weren't you? A. I was not.

Q. Well, whose name was this property in?

A. At that time it had been deeded to you.

Q. But the deeds were not recorded?

A. I think you know about that.

Q. Now, what date is that (indicating) ?

A. December 14, 1942.

(Counsel examines document.)

Mr. Shallenberger: I will stipulate that can go

into evidence.

The Court: It may be received and marked Ex-

hibit 9.

Mrs. Barnes: This one, too? He says this is his

signature.

Mr. Shallenberger: Sure; it is all right with me.

The Clerk: Plaintiff's Exhibit 9.

(The document referred to was marked Plain-

tiff's Exhibit No. 9, and was received in evi-

dence.)

Mrs. Barnes : You looked at this one.

Q. This is a letter from you, dated December

14, 1942, in which you say, ''Inclosed is an income

check. No. 5502, in the amount of $3,600.00, is your

share of the $14,400.00 cash received from the Lan-
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bar Hotel Company on"—What is that? I can't
read it. [55]

Mr. Shallenberger: "Account of rent."

Q. (By Mrs. Barnes) : on account of rent.
A. What is the date?

Mrs. Barnes : December 14, 1942.

Mr. Shallenberger: If the Court please, maybe
I can shorten this. I will offer a stipulation. I think
I know what she is trying to prove, at least part
of it, and I am willing to offer a stipulation, and
that is that from the time that she signed the
receipt of distribution, which is the first page of
that Defendant's Exhibit A, up until January 3,

1945, which was the date that Mr. Dobbins pur-
chased her share in the hotel, that he ran the hotel
and the properties of the heirs; in other words,
from 1942 to January 3, 1945.

Mrs. Barnes: That isn't what I want with that
document. There is something else I am going to
bring up later.

The Witness
: You didn 't finish it. ' 'As agent. '

'

Mr. Shallenberger: I just said you ran it. I
didn't say in what capacity. That is a matter for the
Court to decide.

The Court: May I ask Mrs. Barnes a question: I
notice in the pleadings, and counsel has just stated,
that sometime after this estate was closed that you'
sold to the defendants your interest in the hotel.

Mrs. Barnes : Yes. [56]
The Court

:
Now, are you contending in any way

you were cheated on that transaction?
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Mrs. Barnes : I can prove that I was.

The Court: I didn't ask you what you could

prove. I asked if you contended that. Are you trying

to say now you were defrauded on that transaction?

Mrs. Barnes: In not only that, but in many

others ; in the general estate far more than that.

The Court: I know, but the trouble is, Mrs.

Barnes, you come into court on a complaint, and

you are limited to the issues set in the complaint.

Mrs. Barnes : I think they are covered.

The Court: It is not right to come in on a

panel door and take in the whole house. You are

limited.

Mrs. Barnes: I asked for an accounting of the

estate, that is, what the eseate owes, and that is

pretty broad. It takes in the whole thing.

Mr. Shallenberger: I think the Court is satis-

fied there was an accounting and there was a closing.

The Court: There was an accoimting in the es-

tate, and there was a closing of the estate. Subse-

quent to that time, if the defendant had property

belonging to the plaintiff and he did not turn it

over to the plaintiff, that he held back as trustee,

he should make an accounting for that property. If

she can establish there was property. [57]

Mr. Shallenberger: True, your Honor.

The Court: I don't know if there was property.

We have a lot of suppositions.

Mr. Shallenberger: True; but that is not now

what she is proceeding on.
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The Court: You heard the stipulation. Isn't that
what you are trying to prove, that is, that after the
signing of this receipt, that you made here, that he
continued to act, either as your trustee or your
agent, in winding up and taking care of the prop-
erty for you? Is that what you are trying to do?
Mrs. Barnes: Yes, either or both, as my trustee

or agent.

The Court: Either trustee or agent. And the
Court will decide, from the evidence adduced,
whether or not there was any such relation during
that time.

Mrs. Barnes: We just showed a paper there
right down to 1949—What is the exhibit number?
The Court: The last exhibit?

Mrs. Barnes: No, not the last one. I think the
one he has in his hand now. I believe that is it.

Is that 1949? That has nothing of the sale or any-
thing. That is still distributing from the original
estate.

The Court: Well, when you have an estate that
IS a million dollars or more, composed of a lot of
property, you [58] also have a lot of "cats and
dogs," stuif you just can't get rid of. You can't
sell it, can't give it away. I note from these letters
the defendant is suggesting you give it to the Salva-
tion Army.

Then there may be a number of heirs. If you
divide into so many interests certain property, it
is of value to no one.

The fact he was, in 1949, still tryng to get rid
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of the property he had is no indication to me of bad

faith.

Mrs. Barnes : No ; but I will show you. You have

seen here how much—you have seen that (indicat-

ing). That one is all right.

Eead me what you were giving out that year (in-

dicating).

The Witness : This was December of 1942.

''We inclose income check in the amount of

$3,600.00. This is your share of the $14,400.00

cash received from the Lanbar Hotel Com-

pany."

Q. (By Mrs. Barnes) : You were acting there-

was that after I had been deeded my interest in the

hotel? A. Yes. That was signed as agent.

Q. That was after I had been deeded my in-

terest? A. Yes.

Q. In other words, you were then acting, not as

trustee but as agent?

A. I acted as agent, with the consent of the

heirs. [59]

Q. Now, I want to call your attention to page 24

in the deposition that I took

Mr, Shallenberger : Would you use the original?

The Court : Have we got the original deposition ?

The Clerk : Yes, your Honor.

Mrs. Barnes: Let him see the original.

Q. You answered me there, at the bottom of page

24, your answer is:
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''I will state first that as trustee I was in
the habit of paying the sum of $14,400 cash
each year to the heirs, of which your share, I
believe, was $3600, and I so reported it in the
Internal Revenue report and the Internal Reve-
nue agent took exceptions to that. This is my
report in connection with the Internal Revenue
Department, which would be the same as
yours.''

What I am .interested with in this case is not the
tax matter, but you say you were "in the habit of
paying the sum of $14,400 cash.'' A. Yes.
Mr. Shallenberger: Please, I won't ask you to

read the entire question prior to that, but that was
referring to 1940. I merely want that a part of the
record.

Mrs. Barnes: Fine.

Q. Now, this (indicating) was the year 1942, and
the amount was the same, wasn't it? [60]
A. This was after the settlement of the estate,

and the amount was the same.

Q. In other words, the estate had been settled
and many securities had been sold, is that correct?
A. They had to be sold to pay the expense of

your contest.

Q. These securities had been sold, therefore the
income from them no longer came into the estate;
is that correct? A. Yes.

Q. Before the undivided distribution of the
hotel, you make this remark that you were in the
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habit of paying $14,400.00 cash each year. Now,

counsel has said that was specifically for the year

1940, but you make the same remark here in 1942.

How many years did you pay that same amount?

A. I do not remember.

Q. But it was usually $14,400.00 each and every

year went to the various—that would be one-fourth?

A. At least that much. I think extra payments

were made at times, I am not sure.

Q. How does it happen that in 1940 the amount

that was paid to the heirs was the same as was paid

in 1942 after all these stocks and bonds and every-

thing had been sold, and the portion of the estate

was put into the heirs' hands, there were certain

things given to them and only the hotel [61] itself

was the same? How come the amount was the same?

A. Because the stocks or bonds—I think it was

all bonds—produced no income, as I can remember.

During that depression, all those companies failed

to pay income. The Bellevue-Stratford, for instance,

in which we had $20,000.00 of bonds, under order

of court those bonds were sold for $500.00, and the

estate took a loss of $19,500.00 on that occasion.

And the other bonds were of similar order and

character.

Q. Who had purchased these bonds for the es-

tate? Were you the purchaser of the bonds?

A. Yes.

Q. And you also were the seller of the bonds?

A. No. The bonds were sold through court order
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by a man selected by Mr. Saul, who was my attorney
in Philadelphia.

Q. Was Mr. Saul the attorney for the estate and
the heirs, or your personal attorney?

A. He was the estate's attorney, and as trustee
he was my personal attorney.

Q. But he wasn't the attorney of record for the
heirs, as shown in that accounting, was he?
A. He had, to represent him in the accounting,

Mr. Smillie, who was the District Attorney, and
Smillie and Saul handled the case.

Q. Was Mr. Smillie working for the estate before
Mr. [62] Saul was working for the estate?
A. No, Mr. Saul has worked for the estate oft

and on twenty or thirty years.

Q. In other words, for you for twenty or thirty
years? A. No, the estate.

Q. Who else in the estate could have employed
him except you ?

A. The trustees of the estate.

Q. Who were they?

A. Richard Percy Dobbins, W. E. Dobbins and
Mrs. C. W. Dobbins. Then I came into the trustee
m 1913. In fact, Mr. Saul did business for my father
before 1933, the date of his death.

Q. Just a minute; we are a little confused. Your
father died before 1933.

A. 1893; I beg your pardon.

Q. I met Mr. Saul, and I would say he was a
far younger man than that. It wouldn't be possible.
A. He was working with John G. Johnson, and
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when I came into the picture Mr. Johnson called

Mr. Saul in, said, ^^Here is Mr. Dobbins of the

Dobbins estate. Look after him."

Q. Are you sure that wasn't Mr. Saul's father?

A. No, that was in 1913, when I went into the

trust. John G. Johnson, for whom Saul worked or

was brought in with, was attorney for my [63]

father.

Q. You just finished saying, I believe, that there

was no interest on the bonds in the year 19401

A. I don't think there was.

Q. Here we show where there was $2,455.20 in-

terest on bonds that year, and we also show ''other

interest $950.00" and rents, $66,258.60, and sale of

miscellaneous items, $50.00. That is in the year 1940.

You stated there was no interest on that ''bonds"

in 1940 ? A.I did not remember that item.

Q. That is in your own account here to the

Court? A. Exactly.

Mrs. Barnes: That is proof of it back in 1940,

Judge.

Mr. Shallenberger: I think the question is argu-

mentative, your Honor. It shows there was sufficient

income to still pay that amount without the bonds.

The Court : I think the account speaks for itself.

I am not going behind the account. I am going to

take the account as true.

Q. (By Mrs. Barnes) : I will ask, Mr. Dobbins,

how do we account for the discrepancy when we had

interest in those amoimts paid in 1940, and when I

received $14,400.00 in 1940, then all those things
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were liquidated by order of the Court, as you so
often say, and all the other things were distributed
to the heirs, then the hotel rent, again as you were
in [64] the habit of doing each year, you paid us
$14,400.00 rent in 1942, after all these other things
had been done ?

Mr. Shallenberger: If the Court please, I will
object to that question as argumentative. The rents
and royalties from the hotel, as against the expense,
show that regardless of the bond
The Court

:
I am going to overrule the objection.

The witness has been asked to explain, if he can.
I don't know if he knows; I don't know if he knows
what to explain.

The Witness: You will remember the account
was approved in 1942. The expenses of that case
ran around $50,000.00, and the Court ordered me
then to sell all those bonds, and they were given to
the agent appointed by Mr. Saul, to sell, and the
proceeds of that was deposited in the Tradesmen's
National Bank and Trust Company; and from that
deposit Mr. Saul-or Mr. SmiUie received forty-
five thousand-or forty thousand dollars; the Court
auditor received some $5,000.00; I think there was
a payment of $500.00 to Mr. Penel, representing
unborn children, and some court costs. And that
was paid from the proceeds of those securities.
And I continued to run the hotel with the consent

of the heirs, as agent, and out of the receipts from
the hotel I was paying them $14,400.00 per year.
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The Court : Was that agreement to run the hotel

as agent in writing? [65]

The Witness: I think I can produce a letter

stating that the hotel would not run itself.

The Court: Well, you didn't have a formal con-

tract drawn up between the heirs and yourself?

The Witness: I think I had their consents in

writing to do it.

The Court: But you didn't reduce it to a formal

contract?

The Witness : No, it was not a formal contract.

I had been running the hotel since 1933. In 1942

it was distributed and the trustee discharged, then

I continued to run it with their consent, and I be-

lieve that consent was in writing, as agent. I ran

it to 1945, January 3rd, when Mrs. Barnes sold

her share, and continued to run it until about Octo-

ber, 1946, when I sold my share.

The other 49 per cent was sold already in the year

of 1946.

Q. (By Mrs. Barnes): You might tell the

Judge how that got to be 49 per cent.

A. The heirs out here agreed to give an attorney

three per cent of their interest in the estate to

watch me.

Q. Go ahead.

A. And that ended up in him having 9/10 of

one per cent of the Lanbar Hotel Company stock.

Q. Then what did he do ?

A. He came to Philadelphia and told me he had

tried [66] to sell his interest in the Lanbar to all
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the different heirs, and they would not buy it. He
wanted to know if I would buy. I said, ''How much
do you want for it?" He said, ''$6,500.00." I said,

"All right, come down to the trust company. I will

give you a check.''

So I had one-quarter of the Lanbar stock, held as

trustee for my children; I had one-quarter of the
Lanbar stock I purchased from Mrs. Barnes ; then
I got 9/lOths of one per cent more, which gave me
control of the company.

The other 49 per cent was sold to very nice Jewish
people from Philadelphia, who came in and wanted
to run the company.

I told them they couldn't run it, that I had con-
trol; if they wanted to run it, they would have to
buy me out, and if they didn't want to do that they
could sell to me. That resulted then in them buying
me out.

One property not mentioned in the distribution of
the estate, and it was distributed, was 308 North
Broad Street, 1409-11 Vine Street; and I think
that property cost the estate about $126,000.00. And
I believe Mrs. Barnes' statement, her fourth in that,
is about $18,000.00. And when I sold to these Jewish
people the interest controlled by me, I sold for the
trust a fourth interest in the adjoining building,
and a fourth interest in the hotel, and then I sold
for myself a fourth interest in the hotel, which I
had [67] purchased from Mrs. Barnes.

Q. We were on a subject there about these vari-
ous stocks that you sold. You were telling them
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about the stocks the Court ordered you to sell

A. Bonds, I think.

Q. Bonds, at such a loss. I want to call your

attention to what I call page 8, but which is page 7

in Defendant's Exhibit 1, I believe.

The Clerk: ^^A."

Q. (By Mrs. Barnes) : ''A." It says that there

were 25,000. What does that mean, dollars, or shares,

or what 1

Mr. Shallenberger : To which item do you refer?

Mrs. Barnes: 261 North Broad Street.

The Witness: That was $25,000 in bonds, par

value.

Q. (By Mrs. Barnes) : Why does it say, over in

the other colunm, they cost the estate $50,000.00?

Mr. Shallenberger: If the Court please, I am

going to object to this. This is going into the ac-

count, and doesn't prove any part of the matter that

the plaintiff has a right now to inquire into.

The Witness: I would just as leave answer the

question.

The Court : You answer the question, then.

The Witness : 25,000 represents what we received

for them, and 50,000 represents the cost.

Q. (By Mrs. Barnes) : That is what they [68]

cost ? A. Yes.

Q. And how did they happen to cost $50,000.00?

How did you pay that?

A. That was paid by an estate check, $50,000.00,

for those bonds.

Q. You gave a check for that? A. Yes.
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Q. In other words, the $50,000 of estate funds
only purchased $25,000.00 worth of this company's
bonds here?

A. No, it purchased $50,000.00 worth.

Q. Why does it show it was only $25,000.00?
A. Because I was forced to sell them to pay at-

torneys' fees.

Q. But when you sold them, the item of sale
over here is $15,407.50, that you sold them for.
A. Wait a minute

Q. You paid $50,000.00 for them, you sold them
for $15,407.50, but they were actually valued at
$25,000.00?

A. This report seems to show that they were
sold for $15,407.50.

The Court
:

Well, now, I might say to the plain-
tiff that I know something of accounts made in
probate estates.

Mrs. Barnes
: Just a minute, your Honor.

The Court: The second column doesn't show the
value; it shows the appraised value. Now, many
times property is [69] appraised in an estate for a
greater amount than it can be sold for.

Mrs. Barnes: Well, he says he paid $50,000.
The Witness: Well, I am not sure
The Court: That might be true. He might have

paid $50,000.00 for them.

Mrs. Barnes: For $25,000.00 worth.

Q. Let me ask you a question: Was this a com-
pany, 261 North Broad Street? A. Yes.

Q. Who was president of that company?



96 Horace Bobbins vs.

(Testimony of Horace M. Dobbins.)

A. I was.

Q. How many shares of stock were there in that

company ?

A. I don't remember the shares of stock, but all

those companies, building companies, in Philadel-

phia became defunct, and the trustees for the bonds

carried them along until such a time as they thought

that they might be managed. Then they called to-

gether representatives of the principal owners, and

from that selected the board of trustees, and it so

happened in three of those companies my interest

was such that they made me president of three of

those companies.

Q. That is three of the companies here we took

such a loss on when we sold stock on, is that correct?

A. Yes.

Q. Did you own any of the stock [70] per-

sonally?

A. I don't think I owned any of the stock. The

loss was taken before I was made president. This

loss was taken when you paid your attorneys' fees.

The Court : Mrs. Barnes, I have been rather pa-

tient and given you a lot of leeway, but I cannot

go behind the accounting. It may be this defendant

didn't handle the property correctly. It may be he

caused the estate terrific losses. That is immaterial

as far as I am concerned in this case. His conduct

in that estate was clearly outside the jurisdiction

of this court. We have a final account. We are going

to start with the final account. I cannot go into any-

thing that happened before the final account.
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Mrs. Barnes: Not even if fraud is involved?
The Court: Not even if fraud is involved. If

there is fraud involved, that question is for the Pro-
bate Court, and not here.

Mrs. Barnes: If I understand the law in the
matter—I don't know too much about these things,

but I understand one has a legal right, from the
time one discovers fraud, has a year to file a case
regarding it. Is that correct?

The Court: Well, you haven't alleged fraud.
Mrs. Barnes: No, I haven't, because I am just

in the process of discovering it.

The Court
:

This is the wrong place to discover it,

in the trial. [71]

Mr. Shallenberger: If the Court please, may I
also call your attention to the fact the record dis-
closes, in Exhibit A, that exceptions were filed to
the accounting, and Mrs. Barnes was represented
by her own attorney, and the matter was heard, and
thoroughly heard.

The Court: Yes. It was discussed there, and if
there had been any conduct on the part of the execu-
tor—I notice in the report that the Court is rather
critical of the executor, some of the things he did.
However, the report was approved, the final order
was made.

Now, if you can show that you were supposed to
get certain money in 1940 and didn't get it, I am
perfectly willing to listen to you with a very atten-
tive ear. That is up to you to prove. We have got
to have some evidence, some concrete evidence.
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Mrs. Barnes: There are three main things I

brought up in the complaint, as I remember. One

was the tax matter. I wanted to be paid the money

that the government discovered I was owed in that

year, 1940. I know I did not get it, nor was there

any legitimate reason he could have spent it any-

where else, because the expense would be tax free-

maintenance, and such things. I have asked in the

complaint for that money in 1940. I also asked

damages for the hounding the government has given

me for many years.

The Court: I couldn't make this defendant pay

for what [72] the government did.

Mrs. Barnes : If he is the cause of that for not

giving me my money? The government says he paid

me that and I have to pay it.

The Court: Suppose he paid you and you still

didn't pay it?

Mrs. Barnes: In that year, 1940, I only took

what I had to; but I lost a lot of money that year,

and even if I had been able to declare that, and

got the money in 1940, maybe it would have made

a difference in 1940, but for the amount I have now

I wouldn't have to pay, if you know what I mean.

My losses in 1940 were greater than I declared

on my account, for the reason there was no use

declaring losses you wouldn't be allowed.

The Court : Well, it is nearly four-thirty. I think

it is time to quit for the afternoon. But I want

to try and impress upon both sides again that it is

going to be impossible to go into the question of the
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accounting of the estate. I am going to have to take
the estate accomiting on its face value. I may not
understand it any better than you do, but I am
going to have to take it for what it says.

Mrs. Barnes
: Even if I just found out now that

Mr. Dobbins has done considerable manipulation
there that probably didn't come to the attention of
his attorneys, or the heirs' attorneys, or any at-
torneys I may have had at that time? [73] What
would I do in that case ?

The Court: I am awfully sorry you came into
court without an attorney, which is a very unsatis-
factory way.

Mrs. Barnes: I spent $40,000.00 in attorneys'
fees.

The Court: If your case is worth anything at
all, it would be worth employing an attorney.
Mrs. Barnes: I had a very difficult time to get

attorneys to understand this.

Just like, in the deposition, Mr. Dobbins said he
was never criticized by the Probate Court for the
money he received.

The Court: What difference does it make
whether he was or wasn't?

Mrs. Barnes: They didn't have a right to criti-

cize him, or they would have.

I am going to ask him, how did we get the hotel
in the first place ?

The Witness: You made a statement a while
ago that I formed the Lanbar Hotel Company. That
statement is absolutely wrong, and you have noth-
ing to substantiate it with.
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Q. (By Mrs. Barnes) : All right, who formed

the Lanbar Hotel Company ?

A. Attorneys in Philadelphia, W. W. Smithers—

he is dead now—formed the Lanbar Hotel Com-

pany, and his associate was named Landers, and a

real estate man, Barry, [74] and they took the first

part of those two names and called it Lanbar Hotel

Company.

Then they tried to lease the hotel from the estate

and run it, and I said, '^You can't do it. Give me

that hotel company." That hotel company cost the

estate $500.00.

Thereafter I went in to run it. I was sued for

various sums by the real estate agent and other

people, which didn't amount to anything finally,

and I captured that hotel company for the estate,

and ran it under that name.

This thing has been a continual fight from start

to finish, and I regret very much the heirs found

it necessary to make any complaint, because I tried

to do my duty in the matter, even though I haven't

been paid for it.

The Court: I think we will now recess until

tomorrow morning, but I would like, Mrs. Barnes,

for you tonight to consider the fact that we are not

going into the accounting of the Probate Court.

You are going to have to take that as final,

Mrs. Barnes: I was not trying to go into the

accounting of the Probate Court. That was not my

intention in questioning the accounts. What I was

trying to show on the record is that my uncle was

president of three of those companies. I was going
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to prove he did know about those stocks. I was
going to prove they were sold for far less than they
were worth at that time, probably to himself. [75]

I wanted the record of it, because I have never
been able to prove anything, because I haven't had
a chance or opportunity of having my uncle where
he would have to tell the truth, before. All these
years he either refused to talk to me, show me
records, or tell me the truth. That is my reason
for getting him under oath where I can get to the
bottom of some of these things.

The Court: I know, Mrs. Barnes, but at the
time of the trial of a case is not the time to ascer-
tain what the facts are on which you predicate your
cause of action. You come into court on a cause
of action, and are limited to that cause of action.

Mrs. Barnes: Isn't it a fact that I asked the
estate for an accounting? Isn't that in the com-
plaint, Judge?

The Court: I doubt very much if it is in the
complaint the way you think it is.

Mrs. Barnes: Maybe I didn't get it in clear. I
asked for an accounting and closing of the estate.

The Court: We are first going to have to estab-

lish if the estate was closed,

Mrs. Barnes
: We have it up to 1949 now, and

I have papers to show all those years.

The Court
: We are also going to have to estab-

lish an accounting should be ordered, if an account-
ing is necessary. I don't know if it is. [76]
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Wednesday, May 23, 1951—10:00 A.M.

The Clerk: No. 1048, Northern Division, Civil,

Barnes vs. Dobbins, for further trial.

Mr. Shallenberger : We are ready to proceed.

The Court : Now, before proceeding in this mat-

ter, since our recess last night I had a chance to

go over and study the exhibits that have been

introduced in court ; and I think it would be a wise

move now to state to the respective parties and to

counsel as to certain conclusions which I have

reached from the exhibits which are before the

Court and which are not contested in any way. By

doing this I think I can limit the evidence in this

case, keep out a lot of evidence that is not material

under any theory of the case, and reduce the case

to an issue that I think is of importance.

One of the first things in this case to be disposed

of is the final account and decree of distribution.

We have before the Court the final account and

decree of distribution, which is Exhibit A. The

first thing upon the final account is a receipt signed

by Florence Lowe Barnes, the plaintiff, in which

she acknowledges she received $339,826.07. I asked

her yesterday if she got the money and she said,

^'No."

In the account itself is set forth a statement

of [79] distribution to Florence Lowe Barnes for

$339,826.07. That is mentioned in several places.

There was an exception filed to the account—the

exception was filed by Mrs. Barnes, among others-

relative to this particular allowance, and the Court

ruled upon the exception.
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It also appears from the evidence before the
Court that this matter went up on certiorari, and
it was returned to the lower court.

Evidently, after the filing of that account, the
decree of distribution, the appeal, Mrs. Barnes, the
plaintife, then signs a receipt in which she says,—
this is Florence Lowe Barnes—^Hhe undersigned
having received the following from the principal of
the estate in satisfaction of the said award,'' and
showing a total of $339,826.07. I cannot go behind
Mrs. Barnes' signature. She stated here that she
got the money.

You come into court upon a pleading which you
yourself made. You set the issues. You do not say
in any way that this receipt was obtained by duress,
menace of fraud. The receipt speaks for itself, and
I cannot go behind it. I am going to have to hold
that the proceedings in the Orphans' Court of
Montgomery County, Pennsylvania, are res adjudi-
cata and this Court has no right to interfere in

those proceedings in any way, and has no jurisdic-

tion to change them, whether they are right or
wrong. The decree of distribution [80] was made;
the receipt shows the property was distributed, and
Mrs. Barnes says she got it.

Yesterday she raised the issue of a trust. In
looking at the pleadings of Mrs. Barnes, it seems
to me that she has confused the terms of ''an es-

tate" and "2i trust." I don't criticize her for being

confused, because it is very easy for those not fa-

miliar with legal, technical procedures and nomen-
clature to become confused. But regardless of
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whether it is easy or hard, I think she is confused,

and is confusing ''estate" and ''trust."

Mrs. Barnes did raise an issue yesterday to the

effect there was a resulting trust. Here was an

award for distribution, she didn't get it, and con-

sequently the trustee held the property that she

didn't get in trust. That might be a good argument

if the evidence showed that some of the property

was not distributed to Mrs. Barnes. But in the face

of that contention we have here a receipt in which

she says she received all of the property, and, as a

consequence, I am going to have to hold there was

no resulting trust; that Mrs. Barnes received all

the property she was supposed to receive under the

estate.

Now, the next problem that comes up is the

problem of income for 1940. The defendant says

that he gave to the plaintiff all of the income due

her. The plaintiff says she did not get the income

to which she was entitled. The [81] defendant says

it was paper income, no actual income.

It seems to me that the defendant in this case,

although he handled a million-dollar estate, was its

executor for a good many years, nevertheless is not

very familiar with what happened in the estate.

I notice that in the decree of settlement, in the

jfinal account, that the defendant is criticized by the

Court for the way he was handling this estate, that

he did not comply with the Court's orders, and so

forth and so on. It seems to me that the defendant

in this case, in the handling of the estate, has been

very lax relative to records. I know this case is



Florence Lowe Barnes 105

not over with, and all the evidence is not in; but
I think enough evidence is in to substantiate the
criticism of the defendant relative to the records
kept of the estate.

Now, after the return was filed in 1940, as all

estates are, it was referred to the Internal Revenue
Agents for audit. All returns filed by estates are
audited by an Internal Revenue Agent. In the audit
of the return by the Internal Revenue Agents they
determined that there was certain income received
from the corporation in 1940, that was not reported.
In going over the report of the auditor, I think

I am able to ascertain just what happened. It was
claimed, or at least I assume that the books of the
corporation showed, that the Lanbar Hotel Cor-
poration was indebted to the estate [82] for accrued
and unpaid rent and interest in the amount of

$382,763.75. I don't assume this amount was ever
carried on the books of the corporation as income.
I don't know whether it was or not. On the other
hand, the books of the corporation evidently showed
the estate was indebted to the Lanbar Hotel Cor-
poration, for advances and so forth, in the sum of

$63,455.44. Now, in negotiating a new lease it was
agreed that one should offset the other; but the

Internal Revenue Agent held that the $63,455.44

was income to the estate. Whether that was right

or wrong I don't know, and I am not trying to

determine whether it was right or wrong, because

that was a determination made by the agent's office.

So that $63,455.44 was income. And I assume it

was income upon this theory: That it had never
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been taken in by the corporation ; that in the settle-

ment, then it was presumed to have been received,

and consequently it was in there. Then the agent

went one step further and determined the distribu-

tion of the income, and in the distribution of the

income it shows that Mrs. Barnes was supposed to

have received $18,752.15.

Now, yesterday I asked the witness if this matter

was ever taken to the Tax Court. The witness was

rather vague. He didn't remember. He thought it

was taken to the Tax Court, but he thought it was

dismissed.

Again I say that the defendant evidently does

not know [83] very much about what happened in

this case, because in the letter which has been

introduced, and which is now Plaintiff's Exhibit 3,

we have this statement from the Internal Eevenue

Agent, P. A. Kar:

''Under date of September 13, 1945, The Tax

Court of the United States entered its decision

in the foregoing case and found that the dis-

tributable net income of the estate amounted

to $70,584.57 for the taxable year ended De-

cember 31, 1940."

Evidently, this finding of the Internal Revenue

Agent, of income, was appealed to the Tax Court,

and the Tax Court af&rmed

Mr. Shallenberger : Your Honor,

The Court: I will let you talk when I get

through.

Mr. Shallenberger : All right, your Honor.
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The Court: Evidently the Tax Court affirmed
the finding of the Revenue Agent.
Now, all of the amount I spoke of a moment ago

wasn't declared income, because the agent allowed
certain depreciations that weren't taken in the orig-
inal fiduciary return. However, the agent found
that Mrs. Barnes was entitled to |18,752.15 as in-

come for 1940. This matter was passed upon by the
Tax Court.

Again I am going to have to hold that this is res
adjudicata; that the Court has found that Mrs.
Barnes was entitled [84] to the money. The only
problem that then remains is as to whether she
got it.

I am not going back to try to ascertain whether
or not the Tax Court came to a right decision. I
am not going back to try to ascertain whether or
not the Probate Court came to a right decision. I
am going to hold that these two proceedings, as far
as this proceeding is concerned, are res adjudicata.
There has been a determination by the proper au-
thorities, and we have no jurisdiction at this time
to review, set aside or change these findings.

So I think when this case is over with, unless
there is some evidence to the contrary, I am going
to have to find that Mrs. Barnes in 1940, was en-

titled to $18,752.15.

Now, the next question comes up as to what was
paid her. She says she got $3,600.00. The defendant
says she got $3,600.00, but he thinks probably she

got a little more. However, it is interesting to note

that in the defendant's own answer he specifically
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alleges she got $3,600.00 in 1940. Also interesting

to note is that in defendant's own exhibits or rec-

ords—Plaintiff's Exhibit 7, but really defendant's

records, and which is the account—it shows that

Mrs. Barnes got $3,600.00. I don't think there is

any question about it. In my mind there is no

question but that in 1940, she only got |3,600.00.

Now, it is possible that she received the differ-

ence [85] between $18,752.15 and the $3,600.00 sub-

sequent to 1940. I don't know.

Mrs. Barnes raises in her complaint several is-

sues. It is unfortunate that she is not represented

by counsel. Of course, I can understand she has

spent thousands of dollars getting attorneys; she

has trouble getting attorneys to understand her

phase of the case; she feels she can properly pre-

sent the matter to the Court.

But when a person comes into court representing

themselves, he or she is not only at a disadvantage,

but the Court is also at a disadvantage, because the

Court has to lean over backwards to see he or she

has every opportunity to present their case and

testimony. The Court cannot be super-technical.

Not only that; the attorneys on the other side can-

not be super-technical, because if they are super-

technical the main thing that happens is that they

gain the animosity of the Court. That is, they build

up animosity, and instead of helping themselves

work hardship on themselves. Consequently there

is a disadvantage.

If Mrs. Barnes had been represented by counsel

in the case, a lot of issues in the case would have
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been eliminated because of the failure of Mrs.
Barnes to plead a cause of action. One of the things
she sets up here is that she was beat out of certain
money because of the sale of the hotel property in

Pennsylvania. She said there was approximately
$120,000.00 cash in the hotel. [86]

We have before the Court at this time a contract
of sale. There is no dispute that the contract of
sale was entered into between Mrs. Barnes and
Mr. Dobbins for the sale of the hotel property. She
does not deny that she made the contract. All she
says is, ^^ There was $120,000.00 in the hotel that
I didn't know anything about." She hasn't alleged
in any way that the contract was obtained by
duress, menace or fraud. She hasn't said the de-

fendant in any way made any fraudulent misrepre-
sentations to her. This issue could easily have been
eliminated from this case if Mrs. Barnes had been
represented by counsel; but inasmuch as she wasn't,

the matter is before the Court.

I am going to have to hold there is no evidence
in this case, no pleadings in this case, to sustain a

finding that there has been any misrepresentation,

fraud or undue influence relative to Mrs. Barnes'
contract, and that she is bound by that contract.

Consequently, the only issue before the Court, as

far as I am concerned, and I think the only issue

before the Court as to which any relevant evidence

can be introduced, is the issue as to whether or not

the defendant paid to Mrs. Barnes the amount of

money and the amount of income which the Eeve-
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nue Agent found she was entitled to, and which

was affirmed, evidently, by the Tax Court. [87]

* * *

Mr. Shallenberger : Of course, that, I know, isn't

evidence, and I haven't presented it as such, but

that is what happened.

The Court: If there was a consent, why was

there an appeal?

Mr. Shallenberger: No, there was a petition

filed, your Honor, to the Tax Court. Then in 1945,

Mr. Dobbins' attorneys, for various reasons, per-

mitted a consent decree affirming the former ad-

judication.

The Court: Well, in any event, we can't go

behind it.

Mr. Shallenberger: He is not attempting to go

behind what the agent found, your Honor. To get

down to the real issue, the only question is, was

there money in the estate which Mrs. Barnes was

lawfully entitled to have and which she did not

receive, with regard

The Court: I am going to hold against you,

because I am going to have to hold with the agent

that there was $18,752.15 that belonged to Mrs.

Barnes.

Mr. Shallenberger: Well, if the Court please,

may I say this: I don't quite follow the Court's

reasoning; and may I offer what I think is the

answer, and then if the Court is convinced I am

wrong, that is all right, too.

Actually the agent's return and adjudication

shows that it was a constructive receipt of income.
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It doesn't show the actual dollars were [89] re-

ceived.

The Court: I am going to disagree with you,
because what the agent actually found was that
there was this amount of rent that had never been
paid, and it was paid at that particular time.

Now, it may be true that the defendant didn't

consider that as income to the various heirs, and
used it in the administration of the estate. But I
say to you that it was the duty of the defendant
to keep adequate records so that he could show what
happened to the $18,752.00. So far we haven't got
any records. You may be able to show that this

money due Mrs. Barnes was spent in a legal and
lawful way, and she wasn't entitled to it, I don't

know. But you are either going to have to show
she got it actually or constructively.

Mr. Shallenberger: If the Court please, that is

my next point. This money, if it was received—
and assuming for the moment it was received, as

your Honor interprets the agent's report—if it was
received it was received in 1940, was it not, your
Honor?

The Court: Well, that is what the agent says.

I am not telling you that I agree with the agent.

If I had been passing on the matter, I might have

come to an entirely different conclusion; but what
I am trying to say is, I can't go behind the agent's

report.

Mr. Shallenberger: I don't agree with the [90]

Court's interpretation of the agent's report; but
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assuming for the moment the Court's interpretation

is correct, then this was received in 1940.

All right. In 1942, a distribution was made, as

the Court has ordered, from this trust estate, from

which this income was alleged to have been received

and which the agent says was received. That dis-

tribution was a final distribution, a complete distri-

bution, as Defendant's Exhibit A shows.

The Court: I would go along with you there if

she had made a receipt saying she received all the

money from the property which she was entitled to

receive. Then she would have been estopped from

now coming in and saying she didn't get the income.

But she didn't give that kind of a receipt. The

receipt says specifically certain properties, and the

income is not included in those receipts.

Now, if you can show me that the income was

included in those properties, I will be glad to hold-

not glad to hold, but I will hold that by this receipt

she is estopped now from saying she didn't get the

income. [91]
* * *

The Court: I am going to have to hold against

you. You can argue with me all you want to, but

I don't think this was included in the receipt.

Mr. Shallenberger: If the Court please, that

leaves this situation, then : That leaves this conclu-

sion, that either Mr. Dobbins put it in his pocket,

or he didn't report it, or he threw it away, or didn't

receive the actual cash.

The Court: I assume Mr. Dobbins took the

money and used it in the managing of the estate;
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but again the duty was on him to keep records. He
should keep records here.

Mr. Shallenberger: The records were submitted
to the Probate Court, and the Probate Court ruled
upon that account.

The Court: I just don't agree with you at all.

Mr. Shallenberger: If the Court please, I don't
understand how the Court—begging your Honor's
pardon—I don't see how the Court can say that the
adjudication of this accounting is final, cannot be
gone behind, and then, in the same breath, say that
you can go into the income of a certain year which
is included in that accounting.

The Court: No,

Mr. Shallenberger: It doesn't seem consistent,
your Honor, to me.

Mrs. Barnes: The government didn't mention it

until 1944.

The Court: Mrs. Barnes, you just wait, and I
will let [93] you do all the talking you want to do.
Mr. Shallenberger : Now, then, if I
The Court: Will you excuse me for a moment?
Mr. Shallenberger: Surely.

The Court
: I am trying to find something here,

if I can.

Also, I would like to say we have a procedure
quite different than Pennsylvania. It seems to be
very strange to us. Pennsylvania is an old common
law state, and holds to a lot of the old common law
rules.

Mr. Shallenberger: I agree with your Honor.
The Court : They do do peculiar things. One of

the things they do back there in Probate Court,
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evidently, is when an exception has been filed to an

account, it is referred to an auditor for an audit

report. In Federal Court, I presume they call it

referring it to a master,

Mr. Shallenberger : Yes.

The Court: and I assimie in Probate Court,

where there is a question of an accounting, that the

Court could refer it to a referee for the purpose of

making an audit. But instead of that they refer it

to an auditor, and the auditor then comes in and

makes his report; and then there are certain ex-

ceptions that may be made to the auditor's report.

Now, remember, we are talking about income for

1940. We are not talking about income for any-

thing else but 1940.

Mr. Shallenberger : Yes, your Honor. [94]

The Court: I notice the auditor's report was

filed in 1938, two years before 1940. Exception to

the report was taken in 1938. Exceptions were also

taken in 1939, and in 1940 the opinion was ren-

dered. In other words, these matters all took place

before the rent of 1940 came into the picture. Cer-

tiorari was rendered July 5, 1940. The report of

the agent was not until October 6, 1943.

Now, if the defendant can show to me, in his

books and records, that in his income of 1940, he

included or he added the income which the Internal

Revenue Agent said that he had not put in the

return in the first place, and it is in this report, I

will go along with you; but the defendant is now

barred from going behind the report.

Mr. Shallenberger: If I may call the Court's
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attention to just one thing: I realize that the origi-
nal exceptions were filed in 1938. Now, may I call

the Court's attention to the second page of Defend-
ant's Exhibit A—not page 2, but just the second
actual page—where it states that this account that
is here before the Court in Defendant's Exhibit A
was rendered ^^In accordance with Adjudication
of J. Burnett Holland, President Judge, dated 1939,
February 1st, as modified by Opinion on Excep-
tions, dated 1940, April 9th, and Adjudication on
Exceptions Sur Schedule of Distribution, dated
1941, June 30th," and ^^This Schedule prepared as
of December 31, 1941." [95]

It is obvious from the schedule that income in-

cluding the year 1941 was included in the prepara-
tion of this schedule by the auditor.

The Court: I know, but the report of the agent
wasn't until 1943.

Mr. Shallenberger: True, your Honor; but re-

gardless of when the report of the agent was, the
audit was made of these books and accounts, and it

was found by that unit what was due, and what
was payable, and it was paid in the distribution.

Now, the

The Court: Well, the audit was made according
to the books and records of the corporation.

Mr. Shallenberger : Of the trust.

The Court: Of the estate. Let's put it that way;
the books and records of the estate.

Now, as far as we know, there was no audit made,
no evidence taken, on the outside. The books showed
certain things, which the auditor took into con-
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sideration. The auditor couldn't have taken into

consideration this additional income, because it

wasn't on the books. It never was on the books; as

far as I know, it never has been on the books.

Mr. Shallenberger: I disagree. The agent's re-

port—that is where they picked it up, was on the

books. That is, there was a mutual forgiveness, and

they picked up that [96] transaction. They showed

there was a certain amount owing according to the

books of the estate, a certain amount owing the

Lanbar company.

The Court: But they never did carry this as in-

come.

Mr. Shallenberger: Because it wasn't income.

May I call the Court's attention to the agent's

report of adjudication, on page 1 ; in other words,

the page following the agent's letter, and down at

the bottom of the page in (a)

:

''This taxpayer was the owner of a property

identified as the Broadwood Hotel which was

leased to the Lanbar Hotel Corp. As of

10/15/40, the Lanbar Hotel Corp. was indebted

to the estate for accrued and impaid rent and

interest in the amount of $382,763.75. As of the

same date, the estate was indebted to the Lan-

bar Hotel Corp. for advances, etc., in the sum

of $63,455.44. In negotiation of a new lease, the

accounts were offset and the net amount due

by the Lanbar Hotel Co. was forgiven on a

cash receipts and disbursements basis, the un-

paid rent never has been reported as income,
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and the above-mentioned offset of accounts

represents constructive payment in the amount
of $63,455.44/'

The Court: Well, you have the agent's own
statement here that this has never been reported
as income. [97]

Mr. Shallenberger: True, your Honor; but he
also says it was a constructive payment, that it was
an offset and a forgiveness, which can only be inter-

preted one way, in my opinion, that there was no
actual money involved. Otherwise, why would it be
''a constructive payment"? Why would it be a
'^forgiveness"?

The Court: Well, by the bookkeeping of the

defendant—and I say '^the defendant," because he
was the one in charge—by the bookkeeping of the

defendant you required the plaintiff to pay income
tax on income she never received.

Mr. Shallenberger: We didn't. The government
required it.

The Court: Well, I think it is your bookkeeping.

Mr. Shallenberger: May I go into that a second?
A fiduciary in charge of a trust does not pay income
tax. It is just like a partnership.

Now, if there is certain money which is held as

a net profit or a net income, however you wish to

call it, after the proper deductions have been taken
and allowed, then two things can be done with that

money. It can be distributed to the heirs, or to the

partners in the case of a partnership; but if it is a

going business, it isn't all distributed. Some is
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retained to keep the business going, and to pay

expenses, and so forth. However, the Internal Rev-

enue Agent says those partners or those heirs must

pay upon the [98] constructive receipts ; that they

must pay upon all the property, all the net income,

whether they received it in cash or not, because

somebody has to pay tax on it.

It is only in the case of a corporation where the

stockholder pays strictly on a cash-received basis,

because the taxpayer himself pays on the money

retained

The Court: I called attention yesterday to the

fact that there were certain instances where tax-

payers are called upon to pay taxes upon earned

income, although they never actually received the

income and didn't collect the income.

Mr. Shallenberger: And this is one of those

cases.

The Court: I also called your attention to the

fact another heir—another heir—in this estate, Mrs.

Cowan, also objected to the ruling that was made

by the Internal Revenue Agent and the Tax Court,

and, on October 19, 1945, wrote to the agent's office

in protest, and the agent says:

'^Reference is made to the protest filed by

you in connection with your income tax liability

for the taxable years ended December 31, 1940,

and 1941,"

Of course we are not interested in '41 here ; we are

interested only in 1940.
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'' wherein it is stated that the determination
of your income tax liability is predicated upon
the decision of the Tax Court of the United
States^ in the case of the Estate of Richard J.
Dobbins, Philadelphia, [99] Pennsylvania.
''Under date of September 13, 1945, the Tax

Court of the United States entered its decision
in the foregoing case and found that the dis-

tributable net income of the estate amounted
to $70,584.57''

Now, we are talking about net income, not talking
about gross income, of the estate. In other words,
when the gross income has had deducted from it

the cost of operation. And, as I understand the
will and understand the procedure here, there was
a distribution of the net income of the estate to the
various heirs over the years. So it says the dis-

tributable net income of the estate amounted to

$70,584.57.

''Your share of the distributable income for
1940 amounts to $8,823.07."

Now, if this money had been used in the opera-
tion of the business, then there would not have been
net income, because the agent finds there was net
income for this year, of the estate, after paying
expenses, in this amount of money, and that it

should have been distributed to the various heirs

and they should pay income tax upon it.

Mr. Shallenberger: If the Court please, may I
disagree. Distributable net income means the
amount of income over and above the amount of
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the expenses, and so forth, true. But this, if the

Court will bear with me again, may I state [100]

was a going business. You cannot distribute 100

per cent of the money at the end of one year and

operate the next year. You have got to have work-

ing capital. You have got to pay taxes. You have

all kinds of expenses come up. You can't distribute

100 per cent.

Now, the fact that it says it was distributable

means that.was the actual income. But just because

all the expenses have been paid for 1940, you can't

actually distribute all that money and continue to

run the business.
^

The Court: I am going to hold in this case, un-

less there is evidence to the contrary, that this was

money which was, in my opinion, the heirs' money,

and was distributable to the various heirs, in 1940.

Now, I will let you explain in any way you can,

and let you present any evidence you, can before

the Court showing that this amount that was sup-

posed to have gone to the plaintiff either went to

her actually or constructively. I am not limiting

you. I am leaving the door open for you to show

that this was constructive income; I will let you

show there was constructive payment, if you can.

Now, we have actual payment of $3,600.00. I

don't think there is any dispute about that. The

only question in dispute ^is the difference between

the amount of $3,600.00, which was distributed, and

the amount which should have been distributed

according to my interpretation. You can [101] ex-

plain that in any way you want to.
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I am doing this to limit the evidence. Not only
that; I probably wouldn't have done it if Mrs.
Barnes was represented by counsel, because objec-
tions would have been made to questions, and to
evidence, I could have ruled upon them and kept
it down. But because she is not represented by an
attorney, I am prone to allow her to get in anything
she can, but I don't want her to go on indefinitely.

Now, Mrs. Barnes, I hope you will not now try
to introduce any evidence relative to the handling
of the estate, or what happened before the closing
of the estate. I am going to hold you signed the
release, you transferred over your interest in the
estate to the defendant, and the only thing I think
that has not been taken care of in the estate is this

income for 1940.

This defendant has testified, and his answer also
shows, he only paid you $3,600.00. It^is up to him,
according to my interpretation of all' these papers
and the evidence in the case so far, to show you
got more than $3,600.00 either in money, cash or
property, or some constructive method. Now, that
is the only thing I am interested in at this stage
of the game.

Now, if you want to say anything, I will hear
from you. I want to give you every opportunity to

present to the Court your theory or your disagree-
ment with the Court. You have a right to disagree
with the Court just as much [102] as counsel.

Mrs. Barnes: You said you have a receipt

wherein I got three hundred some odd thousand
dollars
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The Court: Yes, ma'am.

Mrs. Barnes: and I acknowledged it, and

you can't go behind my signature.

The Court: I can't go behind your signature.

Mrs. Barnes: I am going to admit to getting it,

but I am going to say Mr. Dobbins took it away

from me without any right or agency, and I have

never been able to recover it back from him. Can

I say that?

The Court: Well,

Mrs. Barnes: I will say I got it, but can I say

he held it in his possession? Can I do that?

The Court: You state in this receipt that you

received it
;
you say it was delivered to you.

Mrs. Barnes: I received an undivided one-

fourth interest. It was a large hotel in Philadel-

phia, and I was in California, and it would be

physically impossible for me to take it
^

into my own

possession.

The Court: You didn't have to sign this receipt.

You didn't have to sign it. As far as I know, it

was voluntary on your part. It may have been you

didn't understand the receipt.

Mrs. Barnes: No, I received an undivided one-

fourth [103] interest, but that doesn't mean I got it.

I can show you what happened. I can show you

where he tried to get me to sign an agency certifi-

cate, a statement, giving him the right to handle it,

but I refused to do so ; and that he tried

The Court: Not only that, but later you sold

your interest to him.

Mrs. Barnes: I am going to show to you he

I
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blocked me so I couldn't sell to anybody else. I can
prove he signed, in 1915, an agreement with all the
trustees, and his own family were allowed there in
1915, and, he agreed to liquidate the entire estate
and get rid of it and try to put it into a trust
matter.

The Court: Mrs. Barnes, you are not going to
show me that in this case. I am going to hold you
to your pleadings, and there is nothing in the plead-
ings to indicate you have any cause of action on
that at all.

You make certain claims. One claim has to do
with income for 1940. I will sustain you on that
claim. I hold that you have a right at least to be
heard on that proposition. And I might call your
attention to the fact—I don't have to call opposing
counsel's attention to the fact—that I am at liberty
to change my mind until I have signed the findings
of fact and judgment.

Mrs. Barnes
: I understand that. [104]

The Court
: You also say in your complaint that

at the time the hotel was sold that the hotel had
$120,000.00 in cash. Well, as I said before, I don't
think that is an issue before this Court. I don't
think you even plead it, so it couldn't be an issue
before this Court.

Mrs. Barnes
: We never got to it, Judge.

The Court
: Yes, we have. We have a contract of

sale here, which has been introduced, by which you
sold your interest.

Mrs. Barnes
: That contract of sale that has been

introduced,—I can go into that, can't I?
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The Court: You can't go behind it. There is a

rule of law—I guess I will have to get rather down

to the ABC's in law. There is a rule of law to the

effect that when a contract is reduced to writing,

that all previous negotiations, oral agreements,

understandings, are merged in the writing and that

you cannot go behind the writing.

Mrs. Barnes: I have got one here that I would

like to call a—It is the same one you got, with an

addition on it in his handwriting. That (indicating)

is his exhibit. I have the same thing here. I would

like to call your attention to the footnote, however.

The Court: Yes.

Mrs. Barnes : Have you got it there with you ?

The Court: Yes. [105]

Mrs. Barnes: Will you read the footnote?

The Court: ''It is understood that the only real

estate which Florence Lowe Barnes is to convey

under this agreement is her interest in the property

upon which the Broadwood Hotel building is built."

Mrs. Barnes: In other words, that is all, in fact

that was sold in the property.

The Court: The ''interest in the property."

When you sell real estate, you also sell the building

that goes along with the real estate.

Mrs. Barnes: But you don't sell the cash on

hand, do you?

The Court: Not only did you sell the real es-

tate
;
you also sold the business.

Mrs. Barnes : But not the cash, in other words,

the business operation money.

In other words, as defendant's counsel has pointed
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out time and time again, there is a great deal of
money on hand at all times to operate a large busi-

ness. But there is no reason, when you sold your
business, you should sell your interest in the opera-
tion money that is on hand at that time. In other
words, you don't have to sell your cash drawer.

I didn't understand this, because I didn't have
an attorney, and his attorney was drawing this up

;

and that is the reason I put that footnote which I
would understand, [106] so I would understand all

I was selling was the hotel building and the prop-
erty on which it stood. That is why that footnote
was put there explicitly.

The Court: Well, she has raised a very interest-

ing point here. I want you to answer it now.
Mr. Shallenberger: I was waiting for that.

The Court: Ostensibly the building and real

estate is separate and apart from a going business.

Mr. Shallenberger: I have been waiting for an
invitation to answer, your Honor.

The Court : Maybe you can answer it now.
Mrs. Barnes : He has been answering it.

Mr. Shallenberger: If the Court please

The Court: She has raised a very interesting

point here.

Mr. Shallenberger : 1 don't have a copy of it.

May I borrow yours, Mrs. Barnes %

Mrs. Barnes : I have his own handwriting as to

the value of this, which also is incorporated with
this. I would like to put this in evidence, if I may,
because he didn't deliver it to me. I didn't actually

receive this deal. The instrument which we stand
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behind, and which is a complete instrument, and

which we signed and agreed to, has not been lived

up to in this case.

This (indicating) has been incorporated right

here. [107] This has been incorporated in the docu-

ment in his own handwriting. May I introduce it

into evidence, sir?

The Court : All right, let counsel look at it.

Mrs. Barnes: O.K. Don't tear that off.

The Court: He won't tear it off.

You can have it introduced in evidence, but I

might say, here is a contract, and if it hasn't been

lived up to you have a right to bring an action upon

this contract, either in specific performance—

—

Mrs. Barnes : In this action, or a different action.

The Court : A different action.

Mr. Shallenberger : If the Court please, to an-

swer this question which Mrs. Barnes has raised,

may I say first one thing: The reason the codicil,

of whatever you want to call it, was put on here,

on page 3, is because Mrs. Barnes received in that

distribution not only the property on which the

Broadwood Hotel stood, but other real estate, and

particularly real estate next to the Broadwood

Hotel.

The Court : That is all right. Let's forget

Mr. Shallenberger: She wanted to be sure, be-

cause this is a metes and bounds description.

The Court: Let's forget the limitation. Just

show me in the agreement where she transferred

anything other than the real estate.
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Mr. Shallenberger: Page 2, the middle of the
page: [108]

^^ Florence Lowe Barnes agrees to transfer
and convey to Horace M. Dobbins 21/2 shares
of Lanbar Hotel Co., Inc., and

A one-fourth undivided itnterest in and
to all those two certain lots or pieces of
ground,"

and so forth. Then in the last paragraph, ^^and
other buildings,'' and so forth.

The Court: Let me ask you a question. Maybe
I have got a solution of this thing. Let me ask you
a question: This hotel, Mrs. Barnes, was operated
by a corporation, wasn't it?

Mrs. Barnes: The operation of the hotel was
entirely by Mr. Dobbins. He voted all the stock of
the hotel from the estate

The Court: Wait
Mrs. Barnes: until 1942, and after that he

still operated

The Court: Wait a minute, Mrs. Barnes.
Mrs. Barnes: it. He controlled the entire

corporation. The corporation was something that
was his. That is the way he was able to take every-
thing the estate had, for himself.

Instead of taking all the houses and ever3d:hing

the estate owned all these years, he got them all in
the one building, and fixed it up so nobody would
buy that building, [109] or take it and control it,

either. I worked very hard, as I will show you
here; I made every attempt to get him out, tried to
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fight the agency, and in the end I was beaten. No

one else would buy it, and I had to sell it to him.

So I made a deal. This is the deal I made. He

didn't value it in here, that he would pay me ''so

much"—he was too cagey for that—but he did tell

what he would give me for the hotel. He never gave

it to me ; and, as far as cash on hand, he didn't give

it to me, either.

The Court : Let's have that document introduced.

Mrs. Barnes : I want to let him see the signature.

Mr. Shallenberger : May the Court suspend the

ruling a minute ?

The Court: Let her ask if that is the hand-

writing of the defendant.

Mr. Shallenberger : That is all I want.

The Court : Let her ask if that is his handwrit-

ing; and if it is not the handwriting of the defend-

ant, I will reverse my ruling.

HORACE M. DOBBINS
resumed the stand as an adverse witness called by

and on behalf of the plaintiff, and, having been

previously duly sworn, testified further as follows:

Cross-Examination

(Continued)

By Mrs. Barnes

:

Q. Is that your handwriting?

A. This is my handwriting, and it is an estimate

of the value of the properties that I was exchanging

for the hotel, the total being $200,000.00. I had
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(Testimony of Horace M. Dobbins.)

previously given her an option to buy my quarter
for $200,000.00.

The Court: It may be admitted, as Plaintiff's
Exhibit 10.

The Clerk : So marked.

(Said document referred to was marked
Plaintiff's Exhibit No. 10, and was received in
evidence.)

The Court: Now, Mrs. Barnes, I want to get
back to the question I asked you a little while ago.
You have the tendency of a lot of witnesses, of not
answering the question, but doing a lot of talking
about things I am not particularly interested in.

Mrs. Barnes : I am sorry.

The Court: You can answer this question "yes"
or "no," and I wish you would answer it "yes" or
*^no."

Isn't it true the hotel was operated in the name
of the Lanbar Hotel Company?
Mrs. Barnes : Yes.

The Court
: And that was a corporation ?

Mrs. Barnes : I believe so.

The Court
:

As a general rule, the corporation is

a legal entity, and the stockholders of a corporation
own [111] stock in the corporation.

Mrs. Barnes : Yes.

The Court
: When you transfer your stock in the

corporation, you transfer any other interest you
may have in the corporation.

Mrs. Barnes
: But not the cash drawer.
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The Court: Let's assume you have 100 shares of

Standard Oil Company stock.

Mrs. Barnes: Yes.

The Court: That 100 shares of Standard Oil

Company stock entitled you to your pro rata inter-

est of all the stock of the Standard Oil Company,

regardless of whether it is located in Arabia, Cali-

fornia or the North Pole ; all of it.

Mrs. Barnes: Yes.

The Court: When you transfer your stock, you

transfer any interest you have.

Mrs. Barnes: Interest that is coming, but you

clip your coupons that are due.

The Court : That may be true.

Mrs. Barnes: But you can't reach into the

drawer and say, ''I am going to count that out in

cash."

The Court: That depends on the contract of

sale. Your interest was 21/^ shares. Now, how

many-

Mrs. Barnes : I believe it was one-fourth. There

were [112] ten shares altogether.

The Court : Then this was one-fourth.

Mrs. Barnes : Yes.

The Court: Then you transferred your one-

fourth.

Mrs. Barnes : Of the property, but not the cash.

The Court: Don't you think you transferred

your interest in full in the Lanbar Hotel Company

when you transferred the stock ?
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Mrs. Barnes: Not in the cash on hand. I am
not going to give it away.

My Tincle criticized the other heirs when they
dealt with Mr. Richmond in selling 49 per cent,
which allowed him to keep that cash. I can prove
that. I have a witness to that effect.

* * *

The Court: I assume you did endorse your stock
and turn it over to the defendant.

Mrs. Barnes: I don't remember doing it, but I
suppose I did. May I ask the defendant if I
did? [113]

The Court
: That is what you say here.

Mrs. Barnes: I agreed to in that agreement.
Whether I did or not I don't know. Did I?
The Witness : Yes.

The Court
: I am going to have to hold when you

transferred that stock you transferred all the assets

of the corporation

Mrs. Barnes: In other words, I should have
gotten my money first.

The Court: regardless of whether it was
money in the bank, good will, pillow cases, stock at

the bar, whatever it was, you transferred all your
interest in the corporation to the defendant by this

transfer. Consequently I am going to have to hold,

as far as the $120,000.00 is concerned, that went
with the stock. [114]
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the defendant, was called as a witness in his own

behalf, and, having been previously sworn, was

examined and testified as follows

:

The Court: You have been heretofore sworn.

The Witness: Yes.

Direct Examination

By Mr. Shallenberger

:

Q. Mr. Dobbins, when you acted as trustee of

the trust set up by the will of your father, Richard

J. Dobbins, in the acoimting of the operations of

that trust did you personally keep your books ?

A. No.

Q. Did you hire a bookkeeper or bookkeepers?

A. Yes. [115]

Q. And did you also, up to the time of the com-

pletion of the trust, have audits made ?

A. I had audits made for a great many years

by the American Audit Company of Cincinnati, and

I brought them to Philadelphia, because I didn't

want auditors in the hotel that would reveal the

condition of the hotel to the other hotels, and I sus-

picioned that they might do so.

So I brought auditors from Cincinnati, and they

made audits for quite a number of years. Then I

found out I could save the cost of that audit, which

sometimes ran $3,000.00 a year, by having my

chief accountant do it. So thereafter Miss Snyder,

as chief accountant, made those audits

Q. All right.
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A- and kept the books.

Q. Now, then, the practice which you have now
testified to was carried out through the year of
1940? A. Yes.

Q. Now, Mr. Dobbins, in view of her testimony,
and there are in the re<3ord exhibits showing that
advances were made by the Lanbar Hotel Company
to the estate in the sum of $63,455.44, were those ad-
vances all made during the year 1940? A. No.

Q. All right; were they made over a period of
years? [116] A. Yes.

Q. Do you recall exactly how many years they
covered? I mean, if you do recall, tell me, and if

you don^t, give me your best recollection.

A. It might have been over six or eight years.

Q. And do you recall what the purpose of those
advances was, and what those advances were used
for?

A. The advances were used almost entirely, as
I remember, for the payment of taxes.

Q. And what taxes do you refer to ?

A. That is the city taxes on the Broadwood
Hotel.

Q. You mean the city of Philadelphia?
A. City of Philadelphia.

Q. And the Broadwood Hotel was the principal
asset of the estate trust ?

A. That is all that this would concern. The
adjoining property was separate property and the
taxes on that were paid by the estate separately
from this account.
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Mr. Shallenberger : Now, then, if the Court

please, keeping in mind—I will ask one or two more

questions first, your Honor.

Q. (By Mr. Shallenberger) : Now, then, Mr.

Dobbins, do you recall the adjustment which was

made between the estate and the Lanbar Hotel

Company at the time that a new lease was [117]

made ?

A. I remember it was made because the Lanbar

Hotel Company and the hotel were handled by the

same people, and it seemed to me it didn't make any

difference whether one owed the other anything or

not. It was just out of one pocket into the other,

of the same entity.

Q. Now, was there cash rentals, to your recollec-

tion, received in 1940 from the Lanbar Hotel Com-

pany? I will continue that question: which were

not reported as income received ? A. No.

Mr. Shallenberger: Now, then, if the Court

please, at this time, keeping in mind the fact that

the Court has limited the matter to this one issue,

bearing in mind the defendant's testimony at the

present time and the number of years ago that these

transactions occurred, and the fact that the book-

keeping records, the returns, and so forth, were pre-

pared by employees other than the defendant, it

seems to me that if the Court is of the same mind

as the Court expressed earlier in the morning, with

regard to whether this income was constructively

received by the plaintiff or actually received by the

plaintiff, it would seem to me that if the Court is
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of the same mind, it would now be a proper order
for the Court to order an accounting to be returned
by this defendant for this particular income, what
happened to it, where it came from, and where it

went. [118]

The Court: Well, there have been a half dozen
different accountings, not in this proceeding but in
these proceedings. Every time you turn around you
have an accounting.

Mr. Shallenberger: That is true, your Honor.
The Court: And you don't know anything more

now than you did before.

Mr. Shallenberger: It is my position the account
that was rendered took into consideration all moneys
received and these advances by the Lanbar Hotel
Company, where there was a cancellation and for-

giveness and no a<3tual money passed—it had passed
years before—and that it was used in the estate and
for the benefit of the estate, and that the plaintiff,

by the decree of distribution, got everything there
was to which she was entitled.

The Court: You know, the defendant made a
very interesting observation. He said he didn't
see that it made much difference, that the properties
were owned by the same parties, and it was only a
question of taking money from one pocket and put-
ting it into the other, and he didn't see how it

would make much difference.

Of course, the defendant didn't consult Uncle
Sam.

Mr. Shallenberger : That is true.
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The Court: Uncle Sam has an interest in the

property because it was transferred from one pocket

to the other.

Now, by the conduct of the defendant he has

forced [119] on the heirs, the other heirs, the duty

and responsibility of paying taxes on that amount.

Mr. Shallenberger : If the Court please, the de-

fendant didn't make the returns personally. He

hired persons he believed to be competent, to do it.

The Court: That doesn't make any difference.

They were his agents. He is responsible for the con-

duet and acts of his agents.

Mr. Shallenberger : That is true.

The Court: If he didn't hire good lawyers or

accountants, that is something he alone is to blame

for.

If he considered the question of tax liability, it

might be different. I don't know why in the world

he didn't set up one as a loss and the other as a

profit, and charge the loss against the profit; and

instead of paying taxes he wouldn't have to pay

any.

Now, I don't know why he didn't do it.

The Witness: My attorneys didn't advise it.

The Court: It seems to me certainly he should

have an offset for the money he didn't collect; but,

as I say, I can't go in and re-examine the matter.

The Agent made the determination, and I am going

to have to hold that

Mr. Shallenberger: That is true, we can't go

behind the determination. The question now before
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the Court is, Did Mrs. Barnes, constructively or
otherwise, receive that [120] to which she was en-
titled?

* * *

On the other hand, I can come to the conclusion
that the income that the Agent said the plaintiff was
entitled to in 1940 she still is entitled to. She has
only been paid [121] $3,600.00. [122]

* * *

Mrs. Barnes: May I ask one question, before I
put my papers away?
The Court: Yes.

* * *

Mrs. Barnes: I am thrown out on everything
else ? I can't bring in those papers ?

The Court
: As far as this case is concerned, those

papers will never get into this case.

Mrs. Barnes: But I have the right to make a
different [123] suit that would allow those papers,
just so it isn't in the tax of 1940?

The Court: I don't know what your problem is

on the other litigation. The only thing I am trying
to determine in this case, and the thing I am limit-

ing you to in this case, is whether or not you are
entitled to any return of the income the Internal
Revenue Agent says you received in 1940. [124]

* * *

Q. (By Mr. Shallenberger) : I show you here a
copy of a letter dated June 24, 1944, purportedly
addressed to the heirs of the estate of Richard J.
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Dobbins; and attached to it is a return receipt of

registry of the Post Office department of the

United States. Will you look at that please, Mr.

Dobbins ?

Mrs. Barnes: Aren't you supposed to show that

to me first?

Mr. Shallenberger : I did.

Mrs. Barnes : Well, I mean does the Judge know

it? You did that before we were in session.

Mr. Shallenberger: I did it, that is right. If

you want to see it again while we are in session, it

is perfectly all right for you to do it. I did it be-

fore to save time.

The Court: It is not necessary for you to see

it in my presence, if you don't object to it.

Mrs. Barnes : I do object. It is not my signature,

and I never saw it before. He is trying to testify

I did. It [126] doesn't matter anyway, I guess.

The Witness : That is my signature.

Q. (By Mr. Shallenberger) : Do you recall the

letter?

A. Yes. I don't remember all the details of it.

Q. And did you send such a letter to Mrs.

Barnes, with a return receipt, as attached here ?

A. I did.

Q. And did you receive the return receipt which

was attached to the copy of this letter ?

A. I did.

Mr. Shallenberger : I offer it in evidence at this

time, your Honor, as Defendant's exhibit next in

order.



Florence Lowe Barnes 1^9

(Testimony of Horace JM. Dobbins.)

The Court: It may be received as Defendant's
Exhibit

The Clerk: G, your Honor.
The Court: G.

^ * *

Mrs. Barnes: That is not my signature.
The Court: You will have an opportunity to

testify a little later.

Mrs. Barnes: O. K.
Mr. Shallenberger: I will stipulate it is not her

signature, your Honor. It is signed by some agent
or attorney.

Mrs. Barnes : Not an agent.

Mr. Shallenberger: You will have the opportu-
nity to [127] testify on it, if you choose.

Mrs. Barnes
: It doesn 't really matter.

Q. (By Mr. Shallenberger): Mr. Dobbins, at
the time that the distribution of the assets of the
trust estate was made, outside of the one-fourth in-
terest which you retained as trustee for and on be-
half of your children, was there any moneys or
credits in the estate which were not distributed in
accordance with the Court's order of 1942?
A. I do not think so.

* * *

Mrs. Barnes: I would like to look at Exhibit
E again.

The Court: Just a minute. Are you resting?
Mr. Shallenberger : Yes.

The Court: All right, you can have the floor.
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Cross-Examination

By Mrs. Barnes

:

Q. Taking Exhibit E, page 7,-1 believe you have

a copy.

The Court : Exhibit what ?

Mrs. Barnes: Exhibit E of the Defendant's. It

is the [128] tax business, the Tax Court of the

United States business. That is on page 7.

Mr. Shallenberger: If the Court please, the

Court does not have page 7, because there was only

offered into evidence the letter of the Treasury

Department, together with the adjustment made by

the Treasury Agent.

Now, the remaining portion, or what she is speak-

ing of, is the petition which was filed with the Tax

Court, and that petition I did not feel was evidence,

so I didn't offer it. It deals, to a great extent, with

Mr. Dobbins' own personal accounts.

If she wishes, however, to question Mr. Dobbins

with regard to that, I would be glad to furnish the

Court a copy.

The Court: I am wondering how material it is.

Mr. Shallenberger: I don't know, your Honor.

The Court : It was filed with the Tax Court. The

Tax Court either heard the petition or it was with-

drawn.

Mrs. Barnes : It was withdrawn.

The Court: What difference does it make?

Mrs. Barnes: I only want to ask him about a

statement here.
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The Court
: Go ahead and ask him. I don't know

what good or harm it will do you.

Q. (By Mrs. Barnes): On page 7, about the
third paragraph, it says, [129]

''The books of the Dobbins Estate were at all

times kept, and its fiduciary returns of income
were made, on the cash receipts and disburse-

ments basis."

I believe that came up, whether it was cash or ac-
crued, and there has been a suggestion by the coun-
sel—in fact, the counsel maintained it was accrued,
and therefore had. Whereas in here—That is your
statement, is it not, Mr. Dobbins ?

A. I believe that is the one I had, yes.

Mrs. Barnes: And he maintains here and set

forth himself it was on a cash basis, and I would
think that would settle any question about the

money, whether it was owed or not.

The Court
: Unfortunately, as I said before, you

are not familiar with court procedure, and you are
not supposed to argue the case and ask questions at

the same time. You are supposed to get the evi-

dence, and then argue the case.

Mrs. Barnes : All right.

Q. I believe you said it was a copy?
A. Yes, I believe it is the same.

Mr. Shallenberger : That is the copy I supplied.

Mrs. Barnes: I don't have to argue it then.

Judge. The Judge has it there before him that it

was a statement that it was maintained that way.
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and in that case I should think that the conclusions

were rather evident.

The Court : Do you want to ask this witness any

other [130] questions ?

Mrs. Barnes : Just a minute.

I would like to get this into the evidence. I would

like to offer it as an exhibit.

The Court: Counsel says he has no objection;

you may offer it as an exhibit.

Mr. Shallenberger : If the Court please, I didn't

say that.

The Court: No, you didn't say that. You said

you didn't object to her asking the witness any

questions about it.

Mr. Shallenberger : That is right. And I believe

the only pertinent part of it is in the record.

The Court : You already have that part of it in

the record you want. That is, the reporter has it

down, and it may be received, that part. [131]

* * 4f

The Court: I notice, Mr. Dobbins, in this letter

which is dated June 24, 1944, and addressed ''To

the Heirs of the Estate of Richard J. Dobbins," you

state

:

''As I have previously advised you, the Com-

missioner of Internal Revenue has proposed to

fix a value on the Broadwood Hotel as of May

1, 1938, which, in connection with certain other

adjustments of income of the hotel, would re-

sult in findings that the amounts of income,

which were taxable to the Dobbins' heirs in
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1940 and 1941, were larger than the amounts
originally reported.''

Now, I haven't seen anything in this report about
the fixing of the value of the Broadwood Hotel.
The only thing in this report has been relative to in-
come. What did you mean by '^ fix a value" on the
hotel ?

A. In 1938-39, I secured a $925,000.00 mortgage
on [132] the Broadwood Hotel, and when it came
before the income tax people for report they said,
''That is all nonsense. The property is only worth
$400,000.00"—a man named Taylor.

We had some argument on that, because I had
evidence enough to show, I thought, value equal to
the mortgage. They wouldn't accept that, then I
appealed the case and it went before the Technical
Staff; and after a good deal of correspondence,—
some of which I have, or my attorney, Mr. Mc-
Mullins—it was fixed at six hundred or six hundred
fifty thousand dollars; and I believe at that time
they fijced depreciation rate at 21/2 per cent, and this

other tax matter followed that.

Q. Evidently when you filed your 1940 report,
you did not take any depreciation, because the
Agent's report allows you depreciation at 21/^ per
cent, which you did not claim.

A. We did not take it. That was the fault of my
bookkeeper.

The Court: Well, as a general rule, the estate

return, that is, the return filed by the estate for the

purpose of computing inheritance taxes, is also in-

vestigated by the Agent; but the report we have
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before us, whi<5h is Exhibit E, only has to do with

income for the year 1940 and 1941. It has nothing

to do with the fixing of the value of the hotel

property. [133]

The Witness: Well, there was a previous con-

test between my attorneys and the Technical Staff

as to the value of the hotel, and they finally told

us to forget Mr. Taylor, ''we have agreed to fix it

at six hundred or six hundred fifty thousand dol-

lars.''

Mr. Shallenberger: If I might interrupt, your

Honor, for a moment, this was not offered for the

purpose of bringing this depreciation value question

into the case.

The Court: I know it wasn't, but he was en-

titled to depreciation and they allowed him depre-

ciation.

Mr. Shallenberger : That is right.

The Court : But what I was interested in was the

statement in the letter about fixing the value of the

Broadwood Hotel. That probably was an entirely

different matter.

Mr. Shallenberger: It was, your Honor.

The Court : And they adjusted the value of the

hotel, not according to the amount of the foreclosure,

but the amount of its reasonable value at the time

it was foreclosed?

Mr. Shallenberger : That is right. The only pur-

pose in my offering that exhibit, your Honor, was

to show that notice of this tax adjustment deficiency,

and so forth, had been given to the plaintiff. She
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alleges in her complaint she only recently dis-
covered it.

The Court: You haven't raised the question of
laches or estoppel [134]

Mr. Shallenberger: No, I have not, your Honor.
The Court: or statute of limitations.

Mr. Shallenberger: No, I have not, because I
did not have this information, either, in time to
amend my pleadings without asking for a continu-
ance, and Judge Beaumont told me he didn't want
it continued.

Now, I might ask to amend to conform with my
proof, but I don't want
The Court: You would have the same trouble

amending the plaintiff has had.

Mr. Shallenberger : I am not asking it.

The Court: You may step down. I think we are
all through with you.

(Witness excused.) [135]

Mrs. Barnes: I believe, your Honor, that all the
facts are before you, and I don't think there is

anything I could contribute to give you any more
facts than you have.

The Court: There is no dispute—I might ask
opposing counsel—and I think the evidence is suffi-

cient to sustain the finding that the only amount
paid to the plaintiff in 1940 was the $3,600.00.
Mr. Shallenberger: I will have to concede, your

Honor, that that is the only evidence. [136]
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The Court: As I intimated this morning, I am

going to find that the probate of the estate is res

adjudicata; that the Probate Court made an order

of distribution; that that order of distribution, as

far as the record shows, was carried out; that the

plaintiff in this case came in and signed a receipt

in which she has acknowledged that she had received

her share of the estate.

Now, if she hasn't received her share of the es-

tate, it is her fault, because she shouldn't have

signed the receipt unless she got it. I cannot go

behind her receipt, any more than I can go behind

the order of the Court.

Consequently, I am going to have to find that the

defendant does not have any property of the estate

belonging to the plaintiff; that that property has

been distributed to her in accordance with the re-

ceipt which is on file.

However, I am going to further find that the

receipt on file and the account did not take into

consideration the income for 1940, and I am going

to have to find that the income from the estate in

1940 amounted to the figures as set forth in the

Agent's report, and that there was an increase in

the 1940 income from that reported in the return

of $45,763.03. Also, the Agent's report shows that

the estate was entitled to certain deductions and de-

preciations, and as a result of the computation by

the Agent's [139] office—and, by the way, the

Agents are trained auditors. They go into these

matters very thoroughly, and I am satisfied they

would not have arrived at the conclusion they did
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unless there was substantial evidence to sustain such
a finding. So I am going to have to find that, accord-
ing to the report of the Internal Revenue Agent,
in 1940 Mrs. Barnes, the plaintiff, .was entitled to

$18,752.15, and Mrs. Barnes only got $3,600.00. That
leaves a difference of $15,152.15.

I am rather of the opinion that this money wasn't
considered by the defendant as income to the estate.

The defendant testified that the parties that owned
the corporation owned the hotel, and it was just a
question of taking the money from one pocket and
putting it in another pocket. If the defendant owned
this business, and he himself only was to suffer the
consequences of his acts, it might be all right for
him to transfer money from one pocket to another
pocket. But he had other parties to consider; and
evidently he didn't give any consideration to the
effect upon these other parties when he made the
adjustment that was made, and, as a consequence,
this $18,752.15 had to be reported by Mrs. Barnes
as income for that particular year.

It seems to be that if Mrs. Barnes has to pay
income tax on it, she should have gotten it. Or if
she didn't have to pay income tax, or if the defend-
ant wished to help her to avoid the payment of in-
come tax, he could have and should [140] have
demonstrated to her that the $18,752.15 was used
by him for the benefit of the hotel or the corporation.
However, the defendant is the one who is charged

with keeping the books; he was the executor; he
had the management of the properties. He testified

this morning that for a while he brought in auditors
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from Cincinnati, then decided not to use those audi-

tors any more, to use his chief auditor in the hotel.

Well, that was perfectly all right if he wanted to do

it, but if he used the auditors from Cincinnati the

estate paid for them; he wasn't paying for them out

of his own pocket.

It was up to the defendant to keep an adequate

and detailed record of all his transactions when he

was dealing with the heirs. It may be that a judg-

ment against the defendant for the difference be-

tween the amount paid and the amount due is going

to work an injustice upon the defendant, but if it

does I think it works an injustice on the defendant

because of his failure to keep adequate records.

I might say, for the benefit of counsel and the

benefit of Mr. Dobbins and Mrs. Barnes, that when

you come to dealing with the Internal Revenue De-

partment, one of the greatest assets you have is a

good set of books where people can find out what

you have done.

So under the evidence presented in this case I am
going to have to find that the income belonging to

Mrs. Barnes for the year 1940 was $18,752.15, and

only $3,600.00 has been [141] paid, which leaves

$15,152.15 now due her.

Now, ordinarily I would require the plaintiff to

prepare findings of fact and conclusions of law, but

I am satisfied that she herself does not know any-

thing about findings of fact and conclusions of law

and judgments.

Now, I will suggest to you, if you want this judg-

ment maintained—and I don't think you are going
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to get it tomorrow or the next day; you are probably
going to have to take it up to the Circuit Court-
that you better employ an attorney now to prepare
findings of fact, conclusions of law, and a judgment.
Mrs. Barnes: I guess she has got it down, my

secretary.

Do I have to do that if he doesn't appeal it? I
mean if he pays it, I wouldn't have to?
The Court; You don't want to get too optimistic

about this. You will find there is a long, long way
to go between a judgment being rendered in court
and it being satisfied.

Mrs. Barnes: There is one other thing
The Court: So unless you could work out some

compromise settlement with the defendant and get
a stipulation, findings of fact, conclusions of law
and a judgment will have to be filed and signed by
the Court.

Mrs. Barnes
: Do you mind, where you said that

Horace Dobbins no longer had any of my property
because of the settlement of 1942, would you amend
that ''as estate trustee" [142] or something?
The Court: No.

Mrs. Barnes
: In other words, you find he doesn't

have it ?

The Court
: I just find that he has no property

belonging to you from the estate, with the exception
of the income, which did not belong to the estate.

It belonged to the heirs. The heirs were entitled to
the income. But the other property, all the other
property is included.
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I might also make another finding to the effect

that in your bill of sale to the defendant, of the

hotel, that you not only sold him the land and the

buildings, but you also sold him any interests you

might have in the corporation, or any interest you

might have in the business.

Now, I would like to have all these issues covered

by the findings, so there isn't going to be any ques-

tion about it. I don't want, two years from now or

four years from now, for you to get up in court and

say, ''The Court didn't find this." I want it down

in black and white that that is what I found. [143]

* * *
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above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Fresno, California, this 11th day of

June, A.D. 1951.

/s/ FRANCES D. BUCK,
Official Reporter.

Received July 12, 1951.

[Endorsed]: Filed January 4, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK
I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages
numbered from 1 to 51, inclusive, contain the orig-

inal Petition for Removal with copy of Complaint
and Summons; Answer; Findings of Fact and Con-
clusions of Law; Final Judgment; Notice of and
Motion to Alter or Amend Judgment; Notice of
Motion to Amend Findings of Fact, etc. ; Notice of
Appeal; Deposit Agreement in Lieu of Cost and
Supersedeas Bond; Affidavit of Arch E. Ekdale;
Order Extending Time to File Apostles on Appeal
and Praecipe, and a full, true and correct copy of
Minutes of July 16 and November 5, 1951, which,
together with original plaintiff ^s Exhibits 1 to 10,

inclusive, original defendant's Exhibits A to G, in-

clusive, and original reporter's transcript of pro-
ceedings on May 22 and 23, 1951, transmitted here-
with, constitute the record on appeal to the United
States Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and
certifying the foregoing record amount to $2.00
which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 16th day of January, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed] : No. 13235. United States Court of

Appeals for the Ninth Circuit. Horace Dobbins,

Appellant, vs. Florence Lowe Barnes, Appellee.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Northern Division.

Filed January 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals
for the Ninth Circuit

No. 13235

HORACE DOBBINS,

Appellant, 1

vs.

FLORENCE LOWE BARNES,

Appellee.

STATEMENT OF POINTS
To: The Honorable Judges of the United States

Court of Appeals for the Ninth Circuit:

1. The District Court erred in Finding No X
wherein the District Court found that there was
distributable income to the beneficiaries in the trust
estate of Richard J. Dobbins in the amount of
Seventy-Five Thousand Eight and 60/100 Dollars
($75,008.60) for the year 1940, and that the Plain-
tiff, Florence Lowe Barnes, was entitled to twenty-
five per cent (25%) thereof, or Eighteen Thousand
Seven Hundred Fifty-Two and 15/100 Dollars
($18,752.15).

2. The District Court erred in Finding No XII
wherein the District Couri; found that the Plaintil¥,'
Florence Lowe Barnes, should have received as in-
come from the estate of Richard J. Dobbins, the
sum of Eighteen Thousand Seven Hundred Fifty-
Two and 15/100 Dollars ($18,752.15) for the year
1940, and that there is a balance due her of Fifteen
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Thousand One Hundred Fifty-Two and 15/100 Dol-

lars ($15,152.15) for the year 1940.

3. The District Court erred in Finding No. XIII,

wherein the District Court found that Fifteen Thou-

sand One Hundred Fifty-Two and 15/100 Dollars

($15,152.15) was due the Plaintiff, Florence Lowe

Barnes, for the year 1940.

4. The District Court erred in going back of the

final decree of distribution and accounting rendered

on the 17th day of February, 1942, and made final

by remittitur of the Supreme Court of Pennsylvania

on the 6th day of March, 1942, after having found

the final decree of distribution, and accounting ren-

dered therewith, res adjudicata.

5. The District Court erred in determining that

the constructive receipt of Sixty-Three Thousand

Four Hundred Fifty-Five and 44/100 Dollars

($63,455.44) for the year 1940, as found by the

adjudication of the Treasury Department, was not

reflected in the books and accounting of the estate,

which accounting was received by the Orphans'

Court of Montgomery Coimty, Pennsylvania, and

approved as final on the 17th day of February, 1942.

6. The District Court erred in its interpretation

of the adjudication of the Treasury Department,

and the confirming decision of the Tax Court, by

holding that the constructive income of Sixty-Three

Thousand Four Hundred Fifty-Five and 44/100

Dollars ($63,455.44) ruled received in 1940 was ac-
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tual income received in 1940, and capable of distri-
bution to the heirs at the conclusion of the year 1940.

7. The District Court erred in going behind the
receipt and satisfaction of the 29th day of June,
1942, made and executed by the Plaintiff, Florence
Lowe Barnes, after the Court found in FindingNo VI that Plaintiff received her distributive share
of the trust estate of Richard J. Dobbins, and that
the Defendant, Horace Dobbins, does not have any
property of the estate belonging to the Plaintiff
i^ lorence Lowe Barnes.

'

.l,^•o,^•^^^''*'^'*
^*'"''* ^^^^^ i" »ot finding that

the Plaintiff, Florence Lowe Barnes, received what-
ever benefits there accrued to her, by reason of the
constructive receipt by the estate of Richard JDobbms of the sum of Sixty-Three Thousand Four
Hundred Fifty-Five and 44/100 Dollars ($63,455 44)
during the year 1940, when she received distribution
of her share of the cash in the estate, her share of
the hotel property, and one-fourth (1/4) of the
stock of the Landbar Hotel Company, on the 29th
day of June, 1942.

9. The District Court erred in its Conclusion ofLaw No. 5, in concluding that the Plaintiff, Florence
Lowe Barnes, was entitled to judgment from the
Defendant, Horace Dobbins, in the amount of Fif-
teen Thousand One Hundred Fifty-Two and 15/100
Dollars ($15,152.15), or in any other amount.

10. The District Court erred in giving judgment
for the Plaintiff, Florence Lowe Barnes, and
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against the Defendant, Horace Dobbins, in any sum,

or at all.

Signed and dated this 30th day of January, 1952.

EKDALE, SHALLENBERGER
& TONER,

By /s/ GORDON SHALLBNBERGER,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed]: Piled February 1, 1952.


